USAEO-Candidates

From: Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:46 PM
To: USAEO-Candidates

Cc: Nowacki, John (USAEO)

Subject: RE: Interview

Debbie,.Thank you for the email. My resume is at home, but | will email it tomorrow. Our VTC Contact in the Eastern
District is Elaine Dawson at 501 340 2644. Thanks, Tim

From: USAEOQ-Candidates

Sent: Tuesday, November 14, 2006 3:42 PM
To: Griffin, Tim (USAARE)

Cc: Nowacki, John (USAEQ)

Subject: Interview

Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Goodling
Senior Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

Michael A. Battle
Director, EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district. :

If you have any questions,' please call me or John Nowacki on 202/514-2121.

— 1079 YO,
Debbie

Deborah L. Hardos
Management and Program Analyst
Executive Office for United States Attorneys
‘950 Pennsylvania Avenue, Room 2523
" Washington, D.C. 20530-0001
Ph 202-616-2840
Fax 202-616-2278
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USAEO-Candidates
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From: USAEQ-Candidates
Sent: Tuesday, November 14, 2006 4:47 PM
To: Griffin, Tim (USAARE)
Subject: RE: Interview

Tomorrow is fine.

Thanks, Tim.

From: Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:46 PM
To: USAEQ-Candidates

Ce: Nowackl, John (USAEQ)

Subject: RE: Interview

Debbie, Thank you for the email. My resume is at home, but | will email it tomorrow. Qur VTC Contact in the Eastem
District is Elaine Dawson at 501 340 2644 Thanks, Tim

From: USAEQ-Candidates

Sent: Tuesday, November 14, 2006 3:42 PM
To: : Griffin, Tim (USAARE)

Ce: Nowacki, John (USAEO)

Subject: Interview

Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Goodling
Semor Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

Michael A. Battle

Director EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VIC Contact in your
district.

If you have any questions, please call me or John Nowacki on 202/514-2121.

Thank you,
Debbie

Deborah L. Hardos
Management and Program Analyst
Executive Office for United States Attorneys

950 Pennsylvania Avenue, Room 2523
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Washington, D.C. 20530-0001
Ph 202-616-2840
Fax 202-616-2278

Tracking: Recipient
Griffin, Tim (USAARE)

Read
Read: 11/14/2006 4:.51 PM
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_USAEO-Candidates
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From: Nowacki, John (USAEQ)

Sent: ~ Tuesday, November 14, 2006 4:48 PM

To: Griffin, Tim (USAARE); USAEOQO-Candidates
Subject: RE: Interview

Tim -- In addition to your résumé, if you have a sort of narrative bio, would you please forward that as well?

Thanks very much.

John

From: Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:46 PM
To: USAEO-Candidates

Cc: Nowacki, John (USAEQ)

Subject: RE: Interview

Debbie, Thank you for the email. My resume is at home, but | will email it tomorrow. Our VTC Contact in the Eastern
District is Elaine Dawson at 501 340 2644. Thanks, Tim

From: USAEQ-Candidates

Sent: Tuesday, November 14, 2006 3:42 PM
To: Griffin, Tim (USAARE)

Cc: Nowacki, John (USAEQ)

Subject: : Interview

Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Goodling
Senior Counsel to the Attorney General

David Margolis
" Associate Deputy Attorney General

———————Michael-A-Battle
Director, EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district. : ' :

If you have any questions, please call me or John Nowacki on 202/514-2121.

Thank you,
Debbie "

Deborah L. Hardos .
Management and Program Analyst
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Executive Office for United States Attorneys
950 Pennsylvania Avenue, Room 2523
Washington, D.C. 20530-0001

Ph 202-616-2840

Fax 202-616-2278
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USAEO-Candidates

- . __ e
From: Griffin, Tim (USAARE)
Sent: - Tuesday, November 14, 2006 4:53 PM
To: » USAEO-Candidates
Subject: RE: Interview
Thanks, TG
From: USAEO-Candidates
Sent: Tuesday, November 14, 2006 3:47 PM
To: Griffin, Tim (USAARE)
Subject: RE: Interview
Tomorrow is fine.
Thanks, Tim.
From: Griffin, Tim (USAARE)
Sent: Tuesday, November 14, 2006 4:46 PM
To: USAEO-Candidates
Cc: Nowackl, John (USAEO)
Subject: RE: Interview

Debbie, Thank you for the email. My resume is at home, but | will email it tomorrow. Our VTC Contact in the Eastern
District is Elaine Dawson at 501 340 2644. Thanks, Tim

From: USAEO-Candidates

Sent: Tuesday, November 14, 2006 3:42 PM
To: Griffin, Tim (USAARE)
Cc: Nowadd, John (USAEQ)
Subject: Interview
. Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Gdodling
Senior Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

Michael A. Battle
Director, EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district.

If you have any questions, please call me or John Nowacki on 202/514-2121.
Thank you,
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Debbie

Deborah L. Hardos

Management and Program Analyst
Executive Office for United States Attorneys
850 Pennsylvania Avenue, Room 2523
Washington, D.C. 20530-0001

Ph 202-616-2840

Fax 202-616-2278
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USAEO-Candidates

From: Griffin, Tim (USAARE)
" Sent: Tuesday, November 14, 2006 4:53 PM
To: . USAEOQO-Candidates
Cc: Nowacki, John (USAEO)
Subject: RE: interview

Debbie, | was just speaking with Monica, and | reminded her that | will be in town for the Project Safe Childhood
conference 4-6 December. She suggested that we conduct the interview in person then. |s that a possiblity? Thanks, TG

From: USAEQ-Candidates
- Sent: Tuesday, November 14, 2006 3:42 PM
To: Griffin, Tim (USAARE)
Cc: Nowacki, John (USAEQ)
Subject: Interview
Dear Tim

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Goodling
Senior Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

Michael A. Battle
Director, EOUSA

- Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district.

If you have any questions, please call me or John Nowacki on 202/514-2121.

—Firmk-yom;

Debbie

Deborah L. Hardos

Management and Program Analyst
Executive Office for United States Attorneys
950 Pennsylvania Avenue, Room 2523
Washington, D.C. 20530-0001

Ph 202-616-2840

Fax 202-616-2278

EOUSAQ00000008
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USAEO-Candidates

From: : Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:53 PM

To: Nowacki, John (USAEQ); USAEO-Candidates
Subject: RE: Interview

No problem. Thanks, TG

From: Nowacki, John (USAEQ)

Sent: Tuesday, November 14, 2006 3:48 PM
To: Griffin, Tim (USAARE); USAEO-Candidates
Subject: RE: Interview

Tim -- In addition to your résumé, if you have a sort of narrative bio, would you please forward that as well?

Thanks very much.

John

From: Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:46 PM
To: USAEC-Candidates

Cc: Nowacki, John (USAEQ)

Subject: RE: Interview

Debbie, Thank you for the email. My resume is at iome, but | will email it tomorrow. Our VTC Contact in the Eastern
District is Elaine Dawson at 501 340 2644. Thanks, Tim

From: USAEQ-Candidates

Sent: Tuesday, November 14, 2006 3:42 PM
To: Griffin, Tim (USAARE)

Ce: Nowacki, John (USAEQ)

Subject: Interview

Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

_ Momca-M.-Goodlin

TV OO == 3

Senior Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

Michael A. Battle
Director, EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district.
If you have any questions, please call me or John Nowacki on 202/514-2121.

1
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Thank you,
Debbie

Deborah L. Hardos

Management and Program Analyst
Executive Office for United States Attorneys
950 Pennsylvania Avenue, Room 2523
Washington, D.C. 20530-0001

Ph 202-616-2840

Fax 202-616-2278

EQUSAQQGC0OC0O11



USAEO-Candidates

From: USAEO-Candidates

Sent: Tuesday, November 14, 2006 4:56 PM
To: : Griffin, Tim (USAARE)

Subject: RE: Interview

I'l check and get back to you.

From: Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:53 PM
To: USAEO-Candidates

Ce: Nowacki, John (USAEQ)

Subject: RE: Interview

Debbie, | was just speaking with Monica, and | reminded her that | will be in town for the Project Safe Childhood
conference 4-6 December. She suggested that we conduct the interview in person then. |s that a possiblity? Thanks, TG

From: USAEQ-Candidates

Sent: Tuesday, November 14, 2006 3:42 PM
To: Griffin, Tim (USAARE)

Cci Nowacki, John (USAEQ

Subject:  Interview .

Dear Tim:

Repreéentatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December &, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Goodling
Senior Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

.Michael A. Battle
. Director, EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district. ‘

If you have any questions, please call me or John Nowacki on 202/514-2121.

Thank you,
Debbie

Deborah L. Hardos

Management and Program Analyst
Executive Office for United States Attorneys
950 Pennsylvania Avenue, Room 2523

Washington, D.C. 20530-0001
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Ph 202-616-2840
Fax 202-616-2278

Tracking: Recipient ' Read
Griffin, Tim (USAARE})  Read: 11/14/2006 4:58 PM
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USAEOQO-Candidates

_ ]
From: Griffin, Tim (USAARE)
Sent: Tuesday, November 14, 2006 4:59 PM
To: ' USAEO-Candidates
Subject: RE: Interview

Great. Thanks, TG

From: USAEQO-Candidates

Sent: Tuesday, November 14, 2006 3: 56 PM
To: Griffin, Tim (USAARE)

Subject: RE: Interview

'l check and get back to you.

From: Griffin, Tim (USAARE)

Sent: Tuesday, November 14, 2006 4:53 PM
To: USAEQ-Candidates

Cc: » Nowacki, John (USAEQ)

Subject: RE: Interview

Debbie, | was just speaking with Monica, and | reminded her that | will be in town for the Prbject Safe Childhood
conference 4-6 December. She suggested that we conduct the interview in person then. Is that a possiblity? Thanks, TG

- From: USAEO-Candidates
Sent: Tuesday, November 14, 2006 3:42 PM
To: - Griffin, Tim (USAARE)
Cc: Nowacki, John (USAEQ)
Subject: Interview
Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will be conducted by:

Monica M. Goodling
Senior Counsel to the Attorney General

David Margolis
- Associate Deputy Attorney General

Michael A. Battle
Director, EOUSA

Please confirm receipt of this email with a copy of your updated resume and the VTC Contact in your
district.

If you have any questions, please call me or John Nowacki on 202/514-2121.

Thank you,
Debbie

ECUSA00OO000014



Deborah L. Hardos
Management and Program Analyst

Executive Office for United States Attorneys

950 Pennsylvania Avenue, Room 2523
Washington, D.C. 20530-0001

Ph 202-616-2840

Fax 202-616-2278
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USAEOQO-Candidates
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From: Griffin, Tim (USAARE)
Sent: Wednesday, November 15, 2006 4:26 PM
To: USAEO-Candidates
Cc: Nowacki, John (USAEQ)
Subject: RE: Interview .
Attachments: bi02006.doc; dojresume.doc

Please find the attached resume and narrative bio. Let me know if you need additional information.
Thank you, TG

L

bio2006.doc (37 dojresume.doc (81

KB) KB)
From: USAEOQ-Candidates :
Sent: Tuesday, November 14, 2006 3:42 PM
To: - Griffin, Tim (USAARE)
Cc: Nowacki, John (USAEQ)
Subject: Interview
Dear Tim:

Representatives from the U.S. Department of Justice would like to interview you for the position of
interim United States Attorney for the Eastern District of Arkansas. The interview, which will last about one-
half hour, is scheduled on Friday, December 8, at 10:00am EST via video-teleconference.

Your interview will Be conducted by:

Monica M. Goodling
Senior Counsel to the Attorney General

David Margolis
Associate Deputy Attorney General

Michael A. Battle
Director, EOUSA

district.

If you have any questions, please call me or John Nowacki on 202/514-2121.

Thank you,
Debbie

Deborah L. Hardos

Management and Program Analyst
Executive Office for United States Attorneys
950 Pennsylvania Avenue, Room 2523
Washington, D.C. 20530-0001

Ph 202-616-2840

EOUSAB00000016



Fax 202-616-2278
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JOHN TIMOTHY “TTM” GRIFFIN

In September 2006, Tim Griffin was named Counselor to the Assistant Attorey General, Criminal
Division, at the U.S. Depattment of Justice in Washington, D.C. and was immediately detailed to Little Rock,
* Arkansas, whete he is setving as a Special Assistant U.S. Attorney in the Eastern District of Arkansas.

Tim recently completed a year of active duty in the U.S. Army. He is in his 10® year as an officer in
the U.S. Army Reserve, Judge Advocate General's (JAG) Corps and holds the rank of Major. In September
2005, Tim was mobilized to active duty to serve as an Army prosecutor at Fort Campbell, Kentucky, the
home of the 101* Airborne Division (Air Assault). At Fort Campbell, he prosecuted 40 ctiminal cases. One
of those cases, U.S. v. Mikel, dtew national interest after Private Mikel attempted to murder his platoon
sergeant and fired upon his unit’s eatly moming formation. Private Mikel pleaded guilty to attempted murder
and was sentenced to 25 years in prison.

In May 2006, Tim was assigned to the 501% Special Troops Battalion (STB), 101" Airbome Division
and sent to setve in Iraq. From May through August 2006, he setrved as an Army JAG with the 101*
Aitborne Division in Mosul, Iraq, as a member of the 172d Stryker Brigade Combat Team (SBCT) Brigade
Operational Law Team (BOLT), for which he was awarded the Combat Action Badge and the Ammy
Commendation Medal.

When he was called to active duty in September 2005, Tim was serving as Special Assistant to the
President and Deputy Director, Office of Political Affairs at the White House. In that capacity, he advised
President George W. Bush and Vice-President Richard B. Cheney and organized and coordinated support for
the President’s agenda, mcludmg the nomination of Judge John Roberts to be Chlef Justice of the U.S.
Supreme Court. :

Priot to joining the White House staff, he served as Research Director and Deputy Communications
Ditector for the Republican National Committee (RNC) where he oversaw research for the 2004 presidental
campaign. Tim and his staff of approximately 30 provided research materials to the Bush-Cheney re-election
campaign, the RNC, the press, and political activists. '

From 2001-2002, Tim served as a political appointee at the U.S. Department of Justice where he was

Special Assistant to the Assistant Attorney General, Michael Chertoff, the Criminal Division Chief. In the

summer of 2001, AAG Chertoff granted Tim a year detail as a Special Assistant U.S. Attormey at the U.S.

Attorney's Office for the Eastern District of Atkansas in Little Rock. While in Little Rock, Tim prosecuted a

variety of federal cases with an emphasis on firearm and drug cases. He also otganized the Eastern District’s

_ Pro;ect Safe Nelghborhoods (PSN) the Bush Adrmmstxauon s mxnatlve to reduce ﬁ.teann—related violence by

Pror to joining DOJ, Tim served as RNC Deputy Research Director for the 2000 presidential
campaign and as a legal advisor to the Bush-Cheney Recount Team in Florida. Tim has also served as Senior
Counsel to the Government Reform Committee, U.S. House of Representatives; Associate Independent
Counsel, In Re: Housing and Utban Development (HUD) Secretary Henty Cisneros; and as an associate
attorney with the New Otleans law firm of Jones, Walker.

Tim is a member of the Arkansas and Louisiana bats. He is a cum laude graduate of both Hendrix -
College in Conway, Arkansas, where he received his B.A., and Tulane Law School in New Otleans, Louisiana,
where he received his J.D. He also attended graduate school at Pembroke College, Oxford University, in
Ozxford, England. Tim was born in Charlotte, North Carolina, was taised in Magnoha Arkansas, and now
resides in Little Rock, Arkansas, with his wife, Elizabeth, - '
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J. TIMOTHY GRIFFIN

EDUCATION

Tulane University Law School. New Orleans, Louisiana. Juris Doctor, aum lawde, May 1994. Cumulative G.P.A: 3.25/4.00;
Rank: 80/319, Top 25%. Common law and civil law curricula. Legal Research and Writing grade: A. .

® Seniot Fellow, Legal Research and Writing Program. Taught first year law students legal tesearch and writing.
¢ Volunteer, The New Orleans Free Tutoring Program, Inc. -

Oxford University, Pembroke College. Oxford, England. Graduate School, British and European History, 1990-1991.
® Under-secretary and Treasurer, Oxford University Clay Pigeon Shooting Club. -

Hendrix College. Conway, Arkansas. Bachelor of Arts in Economics and Business, auz lude, June 1990. Cumulative
G.P.A . Major 3.79/4.00, Overall 3.78/4.00; Rank: 22/210, Top 10%.

¢  Ozford Overseas Study Course, September 1988-May 1989, Oxford, England.

LEGAL EXPERIENCE

Counselor to the Assistant Attorney General. Criminal Division, U.S. Department of Justice. Washington, D.C. and
Little Rock, Arkansas. September 2006-present.

® Serving as a Special Assistant U.S. Attorney, Eastern District of Arkansas, September 2006-present.

Trial Counsel, U.S. Army JAG Corps. Ctiminal Law Branch, Office of the Staff Judge Advocate. Fort Campbell,
Kentucky, September 2005-May 2006; August-September 2006.

®  Successfully prosecuted U.S. v. Mikel, involving a soldier’s attempted murder of his platoon sergeant.
® Provided legal advice to E Co., 15t and 3~ Brigade Combat Teams, 101t Airborne Division (Air Assault)(R)(P).

e DProsecuted 40 Army criminal cases at courts-martial and federal criminal cases as a Special Assistant U.S. Attorney,
Western District of Kentucky and Middle District of Tennessee, and handled 90 administrative separations.

Brgade Judge Adzocatc,- U.S. Army Judge Advocate General’s (JAG) Cortps. Operation Iraqi Freedom, Task Force
Band of Brothers. 501¢t STB, 101t Airborne Division (Air Assault). Mosul, Iraq, May-August 2006.

® Served on the Brigade Operational Law Team (BOLT), 172d Stryker Brigade Combat Team, FOB Marez, Iraq.
® Provided legal advice on vatious topics, including financial investigations rules of engagement, and rule of law.

&ecm] Assistant to the Assistant Attomey General. Criminal Division, U.S. Depattment of Justice. Washington,
D.C. and Little Rock, Arkansas. -March 2001-June 2002.

® Tracked issues for Assistant Attorney General Michael Chertoff and wotked with the Office of International Affairs
(OIA) on matters involving extradition, provisional atrest and mutual legal assistance treaties (MLATS).

® Prosecuted federal firearm and drug cases and served as the coordinator for Project Safe Neighborhoods, a strategy
to teduce firearm-related vmlence th.tough coopemuon between state and federal law enforcement, as a Spedal

Senjor Investigative Counsel. Committee on Government Reform, U.S. House of Representatives. Washington,
D.C. January 1997-February 1998; June 1998-September 1999.

® Developed heating series entitled “National Problems, Local Solutions: Federalism at Wotk” to highlight innovative
and successful reforms at the state and local levels, including: “Fighting Crime in the Ttenches,” featuring New York
City Mayor Rudolph Giuliani, and “Tax Reform in the States.”

¢ Pursuant to the Committee’s campaign finance investigation, interviewed Johnny Chung and played key role in
hearing detailing his illegal political contributions; otganized, supervised and conducted the financial investigation of
individuals and entities; interviewed witnesses; drafted subpoenas; and briefed Speaker of the House Newt Gingrich.

S ciate Independent Counsel, U.S. Office of Independent Counsel David M. Batrett. In re: Henry G. Cisneros,
Secretary of Housing and Urban Development (HUD). Washington, D.C. September 1995-January 1997.

¢ Interviewed numerous witnesses with the F.B.1. and supervised the execution of a search warrant.
¢ Drafted subpoenas and pleadings and questioned witnesses before a federal grand juzy.

EQOUSAQ000000C18



Associate Attorney. General Litigation Section. Jones, Walket, Waechter, Poxtevent, Carrete & Denegre, L.L.P.
New Otrleans, Louisiana. September 1994-September 1995.

¢ Drafted legal memoranda and pleadings and conducted depositions.
ADDITIONAL WORK EXPERIENCE

Special Assistant to the President and Deputy Director. Office of Political Affairs, The White House. Washington,
D.C. April-September 2005. On military leave after mobilization to active duty, September 2005-September 2006.

¢ Advised President Geotge W. Bush and Vice-President Richard B. Cheney.

¢ Otrganized and coordinated support for the President’s agenda, including the nomination of Judge John Roberts to be
Chief Justice of the U.S. Supreme Court.

Research Director gnd Deputy Communications Ditector. 2004 Presidential Campaign, Republican National
Committee (RINC). Washington, D.C. June 2002-December 2004.

.®  Btiefed Vice-President Richard B. Cheney and other Bush-Cheney 2004 (BC04) and RNC senior staff.
¢ Managed RNC Research, the primaty tesearch resource for BC04, with over 25 staff.
® Wotked daily with BC04 seniot staff on campaign and press strategy, ad development and debate preparation.

Deputy Rescarch Director. 2000 Presidential Campaign, Republican National Committee (RNC). Washington, D.C.
September 1999-February 2001.

¢ Managed RNC Research, the primary research resource for Bush-Cheney 2000 (BCOO0), with over 30 staff.
- @ Served as legal advisor in Volusia and Brevard Counties for BCOO Florida Recount Team.

SUMMARY OF MILITARY SERVICE

Major. JAG Corps, U.S. Army Reserve. Commissioned First Lieutenant, June 1996.

e Setved on active duty in Mosul, Iraq with the 101%t Airborne Division (Air Assault) and at Fort Campbell, Kentucky,
September 2005-September 2006.

¢ Authorized to wear 101st Airborne Division (Air Assault) “Screaming Eagle” combat patch.
Medals, Ribbons and Badges: Army Commendation Medal with Five Oak Leaf Clusters; Army Achievement Medal
with Four Qak Leaf Clusters; Army Resetve Components Achievement Medal with Two Qak Leaf Clusters; National
Defense Setvice Medal; Iraq Campaign Medal; Global War on Terrorism Service Medal; Armed Forces Reserve

Medal with Bronze Houtglass and “M” Devices; Army Service Ribbon; and Army Reserve Overseas Training Ribbon
with “3” Device; and Combat Action Badge. -

ACTIVITIES AND ASSOCIATIONS

Arkansas Bar Association. Little Rock, Arkansas. Member, 1995-present. Annual Meeting Subcommittee on Technology,
2002. Admitted to Arkansas Bar, April 26, 1995.

The Federalist Society for Law and Public Policy Studies. Washington, D.C. 1991-present. President, New Otleans
Lawyers Chapter February-August 1995; President, 1993-1994, Vzce President, 1992-1993, and Treasurer, 1991-1992, Tulane Law

LJ\-HUUl \.;LIHP WL,

Friends of Central Atkansas Libtasies (FOCAL). Little Rock, Arkansas. Lifs Member.

Florence Crittenton Services, Inc. Little Rock, Arkansas. Member, Board of Directors, 2001-2002.

Louisiana State Bar Association. New Otleans, Louisiana. Member, Admitted October 7, 1994. Currently inactive.
The Oxfotd Union Society. Oxford, England. Mezber, 1990-present. ' |

Pulaski County Bar Association. Little Rock, Arkansas. Member, 2001-2002. Co-chair, Law School Lisison Committee,
2001-2002.

Resetve Officers Association. Washington, D.C. Lift Member.

2
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U.S. Department of Justice

United States Attorney
Western District of Washington

700 Stewart Street, Suite 5220 . Tel: (206) 553-7970

Seattle, Washington 981011271 Fax: (206) 553-2054
December 14, 2006

Hon. Alberto Gonzalez o
Attorney General of the United States
950 Pennsylvania Ave. N.-W., Room 5111
Washington, D.C. 20530

Dcar Judge Gonzalcz:-

.Thave today submitted to the President my resignation as United States Attomey for the
Western District of Washington, effective midnight January 26, 2007.

It has been a privilege to serve w1th you and thie many talented men and women of the
US. Department of Justice. Iam particularly proud of the accomplishments of the prosecutors,
trial attorneys and support staff whom I have been honored to léad in this District. Together, we .
have helped to secure our nation from terrorism, mtematlonal drug cume, violent criminals and
corporate fraud.

‘We have reestabhshed the unifying role of the United States Attomcy as the chief federal
law enforcement official with the responsibility to advance the priorities of the President and the
Attorney General. In doing so, this District has experienced dramatic increases in investigations
+ and prosecutions within these priorities, including the extensive use of Title III wiretaps and
" ‘unprecedented law enforcement information sharing through the innovative Law Enforcement

‘Information Exchange (LInX). The expansion of this program under the leadership of U.S.

" Attomneys and the Attorney General’s Advisory Committee ranks among my most satisfying and
‘rewarding endeavors, and I hope and trust the Department will continue to lead this critical effort
- to combat terrorism and organized crime that transcends jurisdictional boundaries. -

I have been privileged to know you longer than most of our colleagues. I deeply admire
'your service as Texas Supreme Court Justice and White House Counsel, and am grateful for your
support and friendship during my prior service at Legal Services Corporation and as United
. States Attorney. You have my best wishes for every continued success, and to you and all of
your family I send my prayers for a joyous Christmas and all of the biessings of the New Year.

Sincerely, -

J8n McKay
United States Attomey



- US. Depaftment of Justice

United States Attorney
Western District of Washington

700 Stewart Street, Suite 5220 " Tel: (206) 5537970
Seattle, Washington 98101-1271 . Fax: (206) 553-2054

December 14, 2006

Thé P;'esident '
. The White House
: Washmgton D.C. 20500

- Dear Mr Prwldent

I hereby submlt my resignation as United States Attomcy for the Western District of
Washmgton, effective midnight J anuary : 26, 2007 :

Tt has been my privilege to serve with you during these challenging times for our country.
1am deéply appreciative of your faith and confidence in me and our District’s talented
prosecutors, trial attorneys, support staff and law enforcement personnel as we have worked to |
. secure this district from terrorism and violent crime.

As always, you are m Iy prayers as you continue to lead our country, and to these I addv
my wishes to you, Mrs. Bush and all of your family for a happy and joyous Christmas.

‘Sincerely,

McKay

United States Attorney

EOUSA000000022
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! U. S. Department of Justice
; |
United States Attorney *
District of Arizona !
2 Renalsiince Square § {642) 5147500
40 North Ceniral Avenir, Sulte l?fi‘l FAX (602) 3147670
Phoenix. Arizona 850044404
December 18, 2006 .
The Amomey Gmcul '
Unired States Depattment of ]ustlce
Main Justice Building, Room 5111
950 Pennsylvania Aveaue, NW
Washingeoa, DC 20530 -
Deas M, Attoraey Ge.aemh 4 : S .

Iam he:cby submitdng my resignation as United States A:co:n.;y fot thi District of
Arizona of the United States, effective midaight Januaty 31, 2007. Ithas tiean a gr:ithonorand
privilege to have served as a United States Artoeney. ,

- Setving the United States 45 a United States Attorney has been tiac hxghe it henar and
most fulfilling duty of tny public cereet.

I wish you the best of luck ;nd success. - ‘ s

B‘r}ima £S<. CHQRLTON
tcd States Attorncy
Distdct of Anzona

o Lompe o




U. S. Department 6_[ Justice

~ United States Attorney
District of Arizona
2 Renaissance Square . (602) 514-7500
40 North Central Averuie, Suite 1200 FAX (602) 514-7670

Phoenix, Arizona 850044408

Dcccmbe;r 18, 2006

- The President
" The White House
Washington, DC 20500

Dear Mr: President:

[am hct:b); submitting my tesign‘aﬁon as United States Attorney for the Dis&ict of
Aﬁzona of the United S_tatcs, effective mldmght]anuary 31, 2007.

I deeply appreciate the opportunity you have given me to serve as Umted Smtes
Attorney. [ wish you and your. administration the best of luck and success.

Sincerel

PAUL K. CHARLTON
United States Attotney
District of Atizona
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US. Department of Juséice

United States A:ic.rru).' : .
Eastern District of Arl'fr_‘nras

#25 W. Capitol Avenus, Suita 500
Lintle Rock, Arkansas 72201 -

December 19, 2006

Attorpey General Alberto R. Gonzales o
Uhited States Departrment of Justice ‘

Main Justice Building, Room 5111 -

S50 Pennsylvenia Avenue, NW

Washmghn. DC 20530

- Dar Judge Gonzales:

I am hereby submitting my resignation as United States Attorney fof&eras’o..nDisuict

of Arkansas, sffective ten o’clock in the moming (10:00 2.m.) December 20,12006. ~.hasbeena
_ greathonor and privilege to have served these past five years ag a United Stxtes A!tm ey by

Presidential appointment.

Serving the UmtedStats 8¢ a United States Attmneyhaqbccntheh:ghﬁthm or and

-most fulfilling duty of my carser. Thank you for ‘your support and the suppqxt of the department’
_of Justice during my temure, Your visit to my district in July 2005 inspired bur entir: staff. On a

personal level, I enjoyed that opportunity to get to know you a little better. our lea :.rslnp bas

“been marvelous,

t

X 1 deeply appreciate the opportunity to have served as the United Smm Attort 'y for the
Eastern District of the United States. I wish you the best of luck and succesa.

. Bud Cummms :
" United States Attorney:
Eastern District of Arkimnsas

BClclb
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U.S. Department of Justice

. United States Attorney !
' Eastern Districs ofA:kar;s:aa

425 W, Captol Aventie, Suize 500
Littls Rock, Arkansas 72201 -

" December 19, 2006

The Honorable George W. Bush
President of the United States -
The White House

Washington, DC 20500

Dear Mr. President:

. 1amhereby submitting my resignation as United States Attomey for the Easte- . District
of Arkansag, ¢ffective ten.o’clock in the mommning (10:00 aun.) Decamber 20, 2006,

1 decply appreciate the opportunity to have served as United States Attorney ft« five
-yeaxs. I wish you and your administration the best of Inck and success. :

Bud Cummins .-
United States Attorney
Eastern District of Arkanisas

BC/lb
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U.S. Department of Justice

Carol C. Lam
United States Attom?c
Southern District of California
(613) 557-5690
Fax (619) 537-5782
San Diego Cowlly Office - Imperial County Office
Federal Office Building . i . 321 South Waterman Avenue
880 Front Strest, Room 6293 . . . Room 4
San Diego, California 92(0(-3893 : £l Centro, c.z.fm:a 92243-2215
January 16, 2007
- Honorable Alberto R. Gonzales
The Attorney General

" United States Department of Justice
Main Justice Building, Room 5111
950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Dear M: Attomey General

Iam hereby submxttmg my resngnatxon as United States Attorney for the Southern District of
California, effective midnight February 15, 2007. It has been a great honor and privilege to have served
these past four years as a United States Attomey by Presidential appointment. -

Serving the United States as a United States Attomney has been the highest honor and most fulfilling -

duty of my public career. Ideeply appreciate the opportunity to have served as the United Stat&s Attorney
for the Southern Dlstnct of California. I wish you all the best.

Smccrcly,

ot O S

CAROLC.LAM .
United States Attorney




_ US. Department of Justice

Carol C. Lam
- United States Attoma o
~ Southern District of California
(519) 357-5690
_ Fax(519)537.5782
' San Diego County Office ) ' imiperial County Offtce ] T
Federal Office Building ) 321 South Waterman Avenue
350 Frogt Sireet, Room 6293 . Room 204
San Dicgo, Callfornia 92101-3893 o _ ) EI Centro; California 92243-2215

January 16, 2007

The President
The White House

~ Washington, D.C. 20500 °

~ Dear Mr, President:

. 1 am hereby submlttmg my resignation as United States Attorney for t.he Southern District of
Califorriia, effective midnight February 15, 2007. It has been a great honor and privilege to have served
_ these past four years as a Umted States Attomey under your appointment.

[ decply appreciate the opportunity to have served as the United States Attomey for the Southern

District of California. I wish you and your administration the best of luck and success.

Smccrely,

A0, o

CAROL C.LAM
United States Attorney

00028



us. Depa;hﬁﬁt of Justice

United States Attorney
District of Nevada

Dantel G. Bagden ' : 133 Lar Vegm Boulevard Soush  Telephone (702) 388-6336

United States Actorney Sutze 3000 " FAX: (702) 338-6296
‘ Las Vegor, Nevada 89101

January 17, 2007

.The Attorney General

United States Department of Justice
Main Justice Building, Room.5111
950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Mr. Attorney General:

" I'am hereby submitting my resignation as United States Attorney for-the District of

~ Nevada, effective midnight February 28, 2007. It has been a great honor and privilege to have .

. served the past five and one-half years as a United States Attorney, initially by appointment of
Attorney General John Ashcroft and thereafter by Presidential appointment.

. Serving the United States as a United States Attorney has been the highest honor and

most fulfilling duty of my public.career. Thank you for your support and the support of the
Department of Justice dunng my tenure.

1 decply apprecxate the opportunity to have served as the United States Attorney for the |
District of Nevada. I wish you the best of luck and success.

Sincerely,

Rowsl ,@W

DANIEL G. BOGDEN
United States Attomey
District of Nevada

00029




U.S. Department of Justice

United States Attorney .
District of Nevada
Danlel G. Bogd-al . " 333 Las Vegas Roulevard South rdqhou;'_ (702) 388-6336
_ United States Attorney . Suita 5000 FAX: (702) 1886296

Lar Vegas, Nevada 89101
January 17, 2007

The President
. The White House _
Washington, DC 20500

D#ar M. President:

I am hereby submitting my resignation as United States Attorney for the Dlstnct of
Nevada, effective midnight February 28, 2007, ‘

. I deeply appreciate the outstanding opportunity to have served as United States Attorney.
I wish you and your administration the best of luck and success.

Smcerely,

Baid b g

DANIEL G.BO
_United States Attorney
District of Nevada

000030




U.S. Depqnmeﬁt of Justice

" David C. Iglesias

United States Attorney
District of New Mexico
REPLY TO: : " Post Office Box 607 ' (505) 346-7274
David C. Iglesias - Albugquerque, New Mexico 87103 (505) 346-7224
Direct: (505) 224-1459 . FAX (505) 346-6883
January 17, 2007
Honorable Alberto Gonzales -
The Attorney General o
United States Department of J ustxce
Main Justice Building, Room 5111
950 Pennsylvania Ave., NW
Washington, DC 20530

Dear Mr. Attorney General: o S

I am hereby subniitting my resignation as United States Attorney for the District of New
Mexico, effective midnight February 28, 2007. It hasbeen a great honorand privilege to have served
these past five and a half years as a United States Attorney. I will never forget the simple _ldndness
‘you afforded me when you were White House Counsel and you took the time to meet with me in
December, 2001. This simple act spoke volumes of your character. As the son of an immigrant
father from Panama, this job has been the culmination of th¢ American dream.

Itwasa tremcndous honor to serve for a trailblazer hke yoursclf. Thank you for making the
“twao trips out to New Mexico to visit with me dnd my office. 1have loved this job and am honored
to presidé over the biggest corruption cases in New Mexico history. 1have done my past to make
New Mexico a better place and now [ leave it to somegne elsc to continue the struggle for justice.

I respectfully recommend FAUSA Larry Gomez to serve as Interim United States Attorney.
He has loyally served this administration and has previously been Interim United States Attorney
bctween the first Bush administration and Clinton administration.
Iwishyou thcbcst in your future endeavors. Thank you for your service to our great country.
" When you leave office, I will be sending you a token of mty appreciation—a hand-made mola my .
cousin in Panama made for you I think you will like it. Vaya con Dios.

Smmly,

.C.

DAVID C. IGLESIAS
United States Attomey
District of New Mexico




U.S. Department of Justice

David C. Iglesias

United States Attorney

District of New Mexico
REPLYTO: ' Post Office Box 607- . (505)346-7274
David C. Iglesias - . . Albuguerque, New Mexico 87[ 03 (505) 346-7224
Direct: (505) 224-1459 A PAX (505) 346-6383

January 17, 2007

The President .
The White House
‘Washington, DC 20500

A Dear Mr. President:

Tam hereby submxtnng my resignation as United States Attomey for the District of New
" Mexico, eﬂ"ecuvc m:dmght February 28, 2007.

- Tknew when.I ﬁrst met you at the El Pinto restaurant in Albuguerque, New Mexico in the
Summer of 2000, that I wanted to be part of your team. I deeply appremate the opportunity to have
served as United States. Attomey and bemg part of your administration in a watershed period of
America’s history. Along with my service in the United States Navy, I count being U.S. Attorney

_ as my greatest honior. Thank you for giving me a chance to give back to a country that has given me
so much: As the son of an iramigrant father from Panama, I know the American dream lives on.

I pray for you frequently and trust the Almighty grant you the wnsdom of Solomon during the

rest.of your adxmmsuatxon.
| Very Respectfully,
. N
> 13 C - E——
DAVID C. IGLESIAS
United States Attormcy
District of New Mexico
DCElg
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S L Or S ’ ~US. Dep'ar_tment of Justice
MargaretM Chiara

United States Attorney
" Western District of Michigan

Mailing Address: B : Telephonie (616) 456-2404

* 5" Floor. The Law Building ' United States Attorney's Office Facsimile (616) 436-2408
330 Ionia Avenue, NW - ’ Post Office Box 208 . ’ .
Grand Raplds, Michigan 49503 Grand Rapids, Michigan 49501-0208

. . v
Txow
- j ~
February 23, 2007

Attorney General AlbertoGonzales
United States Department of Justice
Main Justice Buildirig, Room.5111.
950 Pennsylvania Avenue, NW
Wasbmgton DC 20530 '

7 Dear Attorney Genera.l Gonzales

I am hereby subrmttmg my resxgnatxon as United States Attorney for the Western Dlstnct
of chhlgan. My re&gnauon is effcctwe midnight Mamh 16, 2007. :

o j ) It has been an honor to serve as United States Attomey for the past five years. Iam proud
/ of the many accomp hshments we have achieved in the Western District of Mlchlgan during my
tenurc

Sincerely,

L2

'///WVW?’ 777 LSElate .

MARGARET M. CHIARA
United States Attorney '
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Battle, Mlchael (USAEO)

From: - lglesias, David C. (USANM)

Sent: . Thursday, February 08, 2007 4:17 PM
To: ) Battle, Michael (USAEO)

Subject: RE: Message to USAs

Buddy, we had super times and made a difference in our districts! I've got no regrets and
bear no ill will towards anyone. I'll be announcing my next step in a couple of weekKs.
Your friend always, : ’ ' o

- David

————— Original Message---—=

From: Battle, Michael (USAEOQ)

Sent: Wednesday, February 07, 2007 8:31 PM
To: Iglesias, David C. (USANM)

Subject: RE: Message to USAs

David, : . :

..Thanks, hearing from means a lot to me. Hey, we had some good times didn't we?

I wish you all the best, I will be watching. It's going to be exciting to see what you do
next.

-Take care, your friend for life.

————— Original Message~—--—- :
From: . Iglesias, David C. (USANM) . :
Sent: Wednesday, February 07, 2007 05:00 PM Eastern Standard Time
To:  Battle, Michael (USAEOQ) : N
Subject: RE: Message to USAs

Mike: I wish you Godspeed and success, my friend. I really appreciate how you helped out
my district during your tenure € EOUSA and I-don't envy some of your duties since I know
you are a good and honorable man. Please look me up if you're ever in New Mexico.
Regards, - : '

David

From: Battle, Michael (USAEO) -
Sent: Wednesday, February 07, 2007 2:40 PM
To-: USREO-USAttorneysOnly ’
Subject' Message to USAs

Dear Frlends :
I have mixed feelings in announclng that I will be leaving the Executlve Qffice for United
States Attorneys on March 16, 2007. As you all know, being the United States Attorney is
the best job there is. To couple that with serving as Director of EQUSA is more than I

- gould have ever imagined. I feel blessed for having had the opportupnitrw. to ba—y

A=<

__Colleague whether during my-—temere oS d UNIted States Attorney or as Director of EQUSA.

As I noted to staff here at EQUSA, beglnnlng with my arrival, I was consistently impressed
with the talent and effort of each and every member of this organization. As I have said
to many of 'you, if I had known then what I know now, I think I would have been better
prepared for the challenges of being a United States Attorney. I relate this because I
know first hand that the staff at EOUSA are dedicated to your success. I encourage you to
continue to rely on EQUSA as a resource that supports your mission. : -
The opportunity to serve as a United States Attorney and as the Director of EQUSA has. been
humbling for me as well. I feel that you represent the very best and brightest, and many
of  you, .like myself, became a United States Attorney at a time when ocur country and all
that it stands for had been viscously attacked. Our charge was, and continues to be, to
_prevent that from ever happening again and to bring those responsible to justice. I know
in my heart we will prevail.

I consider myself fortunate to have been your colleague. I wish you ccntinued success as
you serve the United States Attorney community, the Department, and the American people.
Although I will miss working with you, EOUSA, the Department, and the unique challenges of
"a United States Attorney and Director of EOUSA, I am exc;ted to return to the practice of

1
EQOUSA000000034



‘law.fI have decided to join as .a partner the law firm of Fulbright & Jaworski. My office
is located at 801 Pennsylvania Avenue, N.W., Washington, DC; website: www.fulbright.com;

_ ‘phone number: (202) 662-0200. It has been an honor and pr1v11ege to serve with .you. Thank
you for -all the klndnesses you have shown me.
All the best.

Michael A. Battle

EQUSACQ0000035



Battle, Michael (USAEQ)

From: ' Lam, Carol (USACAS) ’
Sent: "~ - Friday, February 16, 2007 12:46 AM
To: USAEO-USAttorneysOnly

Subject: Contact information

Colleagues,

-I’m signing off in a couple of hours, so I wanted to pass along my contact information. Thank you for your

collegiality and comraderie. It has been a privilége servmg with you.

Warm regards,

"Carol

Contact information:
. (cell)

(Begmmng February 26, 2007)
Carol Lam
- Senior Vice-President-and Legal Counsel
" QUALCOMM Incorparated
5775 Morehouse Drive
San Diego, CA 92121

“clam@qualcomm.com
(858) 651-8384.

EOUSAD00000036



Battle, Michael (USAEOQ)

From: carol lam » _
Sent: Sunday, March 04, 2007 4:53 PM
To: Battle, Michael (USAEO)

‘Mike,

This is to inform you that I have been subpoenaed to testify before the House Committee -on
the ‘Judiciary, Subcommittee on Administration and Commerce, on Tuesday, March 6 at 2 pm.

I have also been asked to testify before the Senate Judiciary Committee at 10 am the same
day.

Carol Lam

EOUSA000000037



McGowan, Ashley (USAEQ)

. From: - . Hardos, Debbie (USAEO)

Sent: ' Wednesday, January 24, 2007 3: 19 PM R

- To: Nowacki, John (USAEQ); McGowan, Ashley (USAEQ)
Subject: ‘ _ NM Resignation Letters

- Attachments: . Resignation Letters.pdf

1 }ust received lglesias's re5|gnat|on letters effective 2/28/07. Attached are copies:

Resignation
Jetters.pdf (45 KB...

EOUSA000000038



U.S. Department of Justice

David C. Iglesias

United States Attorney
District of New Mexico
" REPLYTO: Post Office Box 607 ' (505) 346-7274
David C. Iglesias Albuguerque, New Mexico 87103 (505) 346-7224
Direct: (505) 224-1459 . FAX (505) 346-6883
January 17, 2007
Honorable Alberto Gonzales
The Attorriey General
United States Department of Justice
Main Justice Building, Room 5111
950 Pennsylvania Ave., NW
‘Washington, DC 20530

Dear Mr. Attorney General:

I am hereby submitting my resignation as United States Attorney for the District of New
Mexico, effective midnight February 28, 2007. Ithas been a great honor and privilege to have served
these past five and a half years as a United States Attorney. I will never forget the simple kindness
you afforded me when you were White House Counsel and you took the time to meet with me in
December, 2001. This simple act spoke Volumes of your character. As the son of an immigrant
father from Panama, this job has been the culmination of the American dream.

It was a tremendous honor to serve for a trailblazer like yourself. Thank you for making the
two trips out to New Mexico to visit with me-and my office. Ihave loved this job and am honored
to preside over the biggest corruption cases in New Mexico history. I have done my part to make
New Mexico a better place and now I leave it to someone else to continue the struggle for justice.

Irespectfully recommend FAUSA Larry Gomez to serve as Interim United States Attorney.
He has loyally served this administration and has previously been Interim United States Attorney
between the first Bush administration and Clinton administration.

T wish you the best in your future endeavors. Thank you for your service to our great country.
When you leave office, I will be sending you a token of my appreciation—a hand-made mola my
cousin in Panama made for you. I think you will like it. Vaya con Dios.

Sincerely,

.,C. —1_

DAVID C. IGLESIAS
United States Attorney
District of New Mexico

DCLlg
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U.S. Department of Justice

David C. Iglesias

United States Attorney
District of New Mexico
EPLYTO: - - Post Office Box 607 (505) 346-7274
David C. Iglesias Albuquerque, New Mexico 87103 (505) 346-7224
Direct: (505) 224-1459 A FAX (505) 346-6883
" January 17, 2007.

The President
The White House
Washington, DC 20500

. Dear Mr. President:

I am hereby submitting my resignation as United States Aftorney for the District of New
Mexico, effective midnight February 28, 2007.

1 knew when I first met you at the El Pinto restaurant in Albuquerque, New Mexico in the
_Summer of 2000, that I wanted to be part of your team. Ideeply appreciate the opportunity to have
served as United States Aftorney and being part of your administration in a watershed period of
America’s history. Along with my service in the United States Navy, I count being U.S. Attorney
as my greatest honor. Thank you for giving me a chance to give back to a country that has given me
5o much. As the son of an immigrant father from Panama, I know the American dream lives on.

I pray for you frequentlyand trust the Almighty grant you the wisdom of Solomon durihg the

rest of your administration.
Very Respectfully,
) Y
> - C o ———
DAVID C. IGLESIAS
United States Attorney
District of New Mexico
DCI1g
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McGowan, Ashley (USAEO)

—
 From: Hardos, Debbie (USAEO)

Sent: Friday, February 16, 2007 9:20 AM

To: : McGowan, Ashley (USAEO)

Subject: Fw: Condensed Reason for Resignation for Daniel Bogden

Ash: ‘

Pls add this to the info I gave you re: Bogden for Jobhn's review.

Thanks,

D

' --—-—Ongma.l Message-----

- From: Mann, Katherine (U SAEO) <KMann@usa.doj.gov>

To: Hardos, Debbie (USAEO) <DHardos@usa.doj.gov> '
CC: Dunn, Jean (USAEQ) <JDunn@usa.doj.gov>; Smith, Mike (USAEO) <MSm1th1@usa doj.gov>
Sent: Fri Feb 16 09:07:11 2007 .

Subject: RE: Condensed Reason for Resignation for Daniel Bogden

Debbie,

I checked with Jean about changing the reason to "Term explred effectlve 10-28-05. Employee wasina
holdover status."

- Jean reminded me, we can't chaiige the empléyee's reason for resignation. We can only condense it. Jean
suggested a more condensed version, "Requested to step down."

Let me know if this is OK.
Thanks,

Kit

From: Hardos, Debbie (USAEO) ’
Sent: Tuesday, February 13, 2007 1:33 PM
To:  Mann, Katherine (USAEQ)
- Subject: RE: Condensed Reason for Resignation for Daniel Bogden

Let's'talk on Wednesday. How do USAs typically respond to this?

From: Mann, Katherine (USAEQ)

Sent: Tuesday, February 13, 2007 10:07 AM

To:  Hardos, Debbie (USAEOQ)

Cc:.  Blair, Tina (USAEQ)

Subject: Condensed Reason for Resignation for Daniel Bogden

1 EOUSA000000041



' .DebPie,’ o
The paragraph will‘:no_t fit on the SF-50. Can YOu check witﬁ John Nowacki to see if this condensed reason is
. (OK? S : : ; | o : -
“Received request from 'EOUSA Di‘re;ctor to-step dc_)wr; as U.S. Attorney."
| Thank_s, ‘

'EOUSA000000042



Murphy, Sean (USAEO)

From: Sampson, Kyle '

Sent: Monday, January 29, 2007 6:29 PM

To: - Battle, Michael (USAEQ); Nowacki, John (USAEQ)

Ce: Hertling, Richard; Scott-Finan, Nancy; Goodling, Monica; Elston, Michael (ODAG)
Subject: "~ RE Independence of US Attorneys - testimony

Importance: High

Attachments: " | draft DAG testimony -- USAs hearing.doc

draft DAG
stimony — USAs he.
: Mike/John, here's my draft outline for DAG testimony -at next week's hearlng
Thanks for working on this. ‘Look forward to seeing your draft. Thx.

--—---Original Message-----

From: Hertling, Richard

Sent: Monday, January 29, 2007 6:21 PM

To: Sampson, Kyle; Scott-Finan, Nancy; Goodling, Monica
Subject: RE: Independence of US Attorneys - testlmony

Oral statement will be 5 minutes, though the DAG could go longer. The written can be a
longer still if necessary to cover the subject. '

————— Original Message-——---

From: Sampson, Kyle .

"Sent: Monday, January 29, 2007 6:18 PM

To: Scott-=Finan, Wancy; Goodling, Monica

Cc: Hertling, Richard

-Subject: RE: Independence of US Attorneys - testimony

Working on it.
You tell me: how long would the subcommittee want his statement to be?
10 minutes? 57

----- Original Message———-—-

From: Scott-Finan, Nancy

Sent: Monday, January 29, 2007 6:12 PM
To: Sampson, Kyle; Goodling, Monica

Lo Hartli ng, Richard

Subject: EW: Independence of US Attorrnieys - testimony

Kyle, .

Do you have an outllne already available? And, how long would you like the statement to
be? Thanks.

Nancy

----- Original Message-----

From: Hertling, Richard

Sent: Monday, January 29, 2007 5:51 PM

To: Scott-Finan, WNancy; Seidel, Rebecca; Bounds, Ryan W (OLP)
Cc: Nowacki, John (USAEQ)

Subject: RE: Independence of US Attorneys - testlmony

EOUSA will take the initial stab at testimony follow1ng recelpt of an
outline from Kyle Sampson.

EOUSAD00000043



From: Scott-Finan, Nancy .

Sent: Monday, January 29, 2007 5:51 PM :

To: Hertling, Richard; Seidel, Rebecca; Bounds, Ryan W (OLP)
Cc: Nowacki, John (USAEO) :

Subject: RE: Independence of US Attorneys - testimony

Ryan, have you had a chance to check with Rachel?
Thanks.
Nancy

————— Original Message-----

From: Hertlindg, Richard

Sent: Monday, January 29, 2007 12:01 PM

To: Seidel, Rebecca; Bounds, Ryan W (OLP); Scott-Finan, Nancy
Cc: Nowacki, John (USAEO) B
Subject: RE: Independence of US Attorneys - testimony

Whoever drafts it, the testimony needs to include a sentence stating that DOJ is currently
revxewxng the issue of whether the appointment of an interim US Attorney by the judicial
branch is constitutional.

————— Original Message-----

From: Seidel, Rebecca

Sent: Monday, January 29, 2007 11:58 AM

To: Bounds,  Ryan W (OLP); Scott-Finan, Nancy

Cc: Hertling, Richard; Nowacki, John (USAEOQ)

Subject: RE: Independence of US Attorneys - testimony
Importance: High '

We have to figure out asap because the testimony needs to go into DOJ ciéarance TOMORROW
(because we have td get to committee 48 hours in advance, so needs to get to Committee
Monday, so OMB needs it Wed).

—-——— Original Message-----

.From: Bounds, Ryan W (OLP)

Sent: Monday, January 29, .2007 11:56 AM
To: Seidel, Rebecca; Scott-Finan, Nancy
Cc: Hertling, Richard

Subject: RE: Independence of US Attorneys

I'1ll raise it with Rachel. She wanted to -ensure that the person who is
working on the views letter went back to the crime initiative ASAP; and
there's no reason for OLP rather than EOUSA to work on drafting
testimony if we're reassigning it to someone new anyway.

-—l—-Orlglnal Message-————
From: Seidel, Rebecca

TTUSENTY MoIayY; January 29 2007 riT3t AN
To: Bounds, Ryan W (OLP); Scott-Finan, Nancy
Cc: Hertling, Richard _
Subject: RE: Independence of US Attorneys

Richard thought OLP was doing both the views letter and the testimony,
makes sense one can morph into the other.

————— Original Message-—----

From: Bounds, Ryan W (OLP)

Sent: Monday, January 29, 2007 11:34 AM
To: Scott-Finan, Nancy

Cc: Seidel, Rebecca

Subject: Re: Independence of US Attorneys

I don't recall anything about aﬁy testimony, and OLP probably should not
draft it anyway. (RAK was of the view that this was a good project for

2
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EQUSA.) We'll be circulating a draft views letter today.
RWB

————— Original Message-----

- From: Scott-Finan, Nancy

To: Bounds, Ryan W (OLP)

CC: Seidel, Rebecca

Sent: Mon Jan 29 11:25:56 2007
Subject: Independence of US Attorneys
Ryan, : . : ‘

How are we doing on the views letter and the testimony. It is my
understanding that OLP is drafting both and that the DAG will be
testifying. Under the Committee rules, since the hearing was noticed
two weeks out, our testimony is due on the Hill a week from today.
Thanks much. '

Nancy

EQUSA000000045



. Draft Testimony for
Deputy Attorney General
Paul McNulty

Hearing before the Subcommittee on the Courts
Committee on the Judiciary '
U.S. Senate

Wednesday, February 7, 2007

OUTL]NE

- L The role of the U.S. Attorney

e Chief federal law enforcement officer in the district
e Law enforcement/Prosecutor

e Manager/executor of Administration’s priorities

I. U.S. Attorney appoOintments
«  History of U.S. Attorney appointments
o Generally
o In Bush Administration
-»  Administration is committed to havmg Senate-confirmed U.S. Attomey i in every
district
o Evidence of this
" . o Examples
e U.S. Attorneys serve at pleasure of the President
o May be removed for any reason or no reasons
o Appropriate reasons to remove (or ask or encourage to resign):
malfeasance, management issues, etc.
o Inappropriate reasons to remove (or ask or encourage to resign): to
influence investigation or prosecution

III. The Feinstein bill/interim U.S. Attorney appointments

o Amendment to § 546 was necessary and-appropriate
o Constitutional concerns
o Practical/policy concerns :
e Administration’s standard practice in making interim U.S. Attorney appomtments
o DOJ employee
o Preferably someone form within the ofﬁce (though exceptions where
warranted)
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL’S
APPOINTMENT AUTHORITY

_ Since March 9, 2006, when the Congress amended the Attorney General’s
authority to appoint interim United States Attorneys, the President has nominated 15
individuals to serve as United States Attorney. The 15 nominations are:

Erik Peterson — Western District of Wisconsin;
Charles Rosenberg — Eastern District of Virginia;
Thomas Anderson — District of Vermont;

Martin Jackley — District of South Dakota;
Alexander Acosta — Southem District of Florida;
Troy Eid — District of Colorado;

Phillip Green — Southern District of Ilinois;

George Holding — Eastern District of North Carolina;
Sharon Potter — Northern District of West V1rg1ma .
Brett Tolman — District of Utah;

Rodger Heaton — Central District of Illinois;
Deborah Rhodes — Southemn District of Alabama;
Rachel Paulose — District of Minnesota; '
John Wood — Western District of Missouri; and

Rosa Rodriguez-Velez — District of Puerto Rico.

All but Phillip Gréen, John Wood, and Rosa Rodriguez-Velez have been confirmed by
the Senate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL'’S
APPOINTMENT AUTHORITY

_ Since March 9, 2006, there have been 11 new U.S. Aftorney vacancies that have:
arisen. For five of the 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was selected to lead the office in an acting capacity under the Vacancies

—Reform Act see STISC § 3345(a)(_].)_(_ﬁstassmIaan_a;Lsmg_m_agnngmapltv for

210 days unless a nomination is made) Those districts are:

¢ Central District of California — FAUSA George Cardona is acting United States
Attorney (Cardona is not a candidate for presidential nomination; a nomination is
not yet ready);

¢ Southern District of Illinois - FAUSA Randy Massey is acting United States
Attorney (Massey is not a candidate for presidential nomination; a nomination
was made last Congress, but confirmation did not occur);
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¢ Northern District of Iowa — FAUSA Judi Whetstine is acting United States
Attorney (Whetstine is not a candidate for nomination and is retiring this month,
necessitating an Attorney General appointment; nomination is not yet ready);

o Eastern District of North Carolina — FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

» Northern District of West Virginia — FAUSA Rita Valdrini served as acting
United States Attorney (Valdrini was not a candidate for presidential nomination;
another individual was nominated and confirmed).

For six of the 11 vacancies, the Department selected another Department employee to.
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) (“Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant”). Those districts
are:

s Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

o Eastern District of Arkansas — Tim Griffin was appomted interim United States
Attormey when incumbent United States Attorney resigned (Griffin has expressed -
interest in presidential nomination; nomination is not yet ready);

¢ District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division (Taylor has expressed -
interest in presidential nomination; nomination is not yet ready);

o District of Nebraska — Joe Stecher was appointed interim United States Attorney-
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
nomination; nomination is not yet ready);

¢ Middle District of Tennessee — Craig Morford was appointed interitn United
States Attorney when incumbent United States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

e Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned

(dchiozman expressed interest 1n presidential appointment; someone else was
nominated).

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL’S APPOINTMENT AUTHORITY

The Attomey General has exercised the authority to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006. In two of
the nine cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), but the VRA’s 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
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FAUSA to serve as interim United Statés Attorney. These districts include:

o District of Puerto RJco Rosa Rodnguez-Velez (Rodriguez-Velez has been
nominated); and

s Eastern District of Tennessee — Russ Dednck (Dedrick has expressed interest in
presidential nomination; nomination is not yet ready).

In one case, the FAUSA had been serving as acting United States Attomey under the
VRA, but the VRA’s 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as
interim United States Attorney untﬂ anomination could be submitted to the Senate. That
district is: :

¢ District of Alaska — Nelson Cohen (Cohen is not a candidate for presidential
nomination; nomination is not yet ready).

In the five remaining cases, the Department selected another Department employee to .
serve as interim United States Attoney until a nomination could be submitted to the
Senate. Those districts are:

"« Eastern District of Virginia — Pending nominee Chuck Rosenberg was
appointed interim United States Attorney when incumbent United States Attomey
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

. e Eastern District of Arkansas — Tim Griffin was appomted interim United States
Attomey when incumbent United States Attomey resigned (Griffin has expressed '
interest in presidential nomination; nomination is not yet ready);

e District of Columbia — Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Attorney General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready); -

e District of Nebraska — Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of

-Nebraska Supreme Court (Stecher has expressed interest in premdentlal
nomination; nomination is not yet ready);

e Middle District of Tennessee — Craig Morrord was appointed inferim Umied
States Attorney when incumbent United States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

e Western District of Missouri — Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(Schlozman expressed interest in presidential appointment; someone else was
nominated).
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TALKING POINTS: US. ATTORNEY NOMINATIONS AND INTERIM
APPOINTMENTS BY THE ATTORNEY GENERAL

Overview:

» In every single case, it is a goal of the Bush Administration to have a U.S.
Attorney that is confirmed by the Senate. Use of the AG's appointment authority
is in no way an attempt to circumvent the confirmation process. To the contrary,

. when a United States Attorney submits his or her resignation, the Administration
has an obligation to ensure that someone is able to carry out the unportant
function of leading a U.S. Attorney's office during the period when there is nota
presidentially-nominated, senate-confirmed (PAS) U.S. Attorney. Whenever a
U.S. Attorney vacancy arises, we consult with the home-state Senators about
candidates for nomination.

s  Our record since the AG-appointment authority was amended demonstrates we
are committed to working with the Senate to nominate candidates for U.S.
Attorney positions. 'Every single time that a United States Attorney vacancy has
arisen, the President either has made a nomination or the Administration is
working, in consultation with home-State Senators; to select candldates for
nomination. _

v' Specifically, since March 9, 2006 (when the AG’s appomtment authority
was amended), the Administration has nominated 15 individuals to serve
as U.S. Attorney (12 have been confirmed to date).

U.S. Attorneys Serve at the Pleasure of the President:

e United States Attorneys serve at the pleasure of the President, and whenever a
vacancy occurs, we act to fill it in compliance with our obligations under the
Constitution, the laws of the United States, and in consultation with the home-
state Senators. The Senators have raised concerns based on a misunderstanding
of the facts surrounding the resignations of a handful of U.S. Attorneys, each of
whom have been in office for their full four year term or more.

e The Attorney General and the Deputy Attorney General are respons1b1e for

evaluating the :
their offices effectlvely However U S. Attorneys are never removed or asked or
encouraged to resign, in an effort to retaliate against them or interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil
case.

The Administration Must Ensure an Effective Transition When Vacancies Occur:
e When a United States Attorney has submitted his or her resignation, the

Administration has -- in every single case -- consulted with home-state Senators
regarding candidates for the Presidential nomination and Senate confirmation.
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The Administration is committed to nominating a candidate for Senate
consideration everywhere a vacancy arises, as evidenced by the fact that there
have been 125 confirmations of new U.S. Attorneys since January 20, 2001.

» With 93 U.S. Attorney positions across the country, the Department often

- averages between 8-15 vacancies at any given time. Because of the important
work conducted by these offices, and the need to ensure that the office is being
managed efféctively and appropriately, the Department uses a range of options to
ensure continuity of operations.

¢ In some cases, the First Assistant U.S. Attorney is an appropriate choice.

. However, in other cases, the First Assistant may not be an appropriate option for
reasons including that he or she: resigns or retires at the same time as the
outgoing U.S. Attorney; indicates that he/she does not want to serve as Acting
U.S. Attorney; has ongoing or completed OPR or IG matters in their file, which
may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not
enjoy the confidence of those responsible for ensuring ongoing operations and an
appropriate transition until such time as a new U.S, Attorney is nominated and
confirmed by the Senate. In those cases, the Attorney General has appointed
another individual to lead the office during the transition.

‘The Admini;traﬁon Is Nominating Candidates for U.S. Attorhey Positions:

e Since March 9, 2006, when the appointment authority Was amended, the
Administration has nominated 15 individuals for Senate consideration (12 have
been confirmed to date).

e Since March 9, 2006, when the appomtment authority was amended, 11 vacancies
have been created. Of those 11 vacancies, the Administration nominated
candidates to fill five of these posmons (three were confirmed to date) and has
interviewed candidates for the other six positions —all in consultatxon with home-
state Senators.

The 11 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in

Fo-Ensure-antffective-and-Smooth-Transition:
Vl ucl L

e In 5 cases, the First Assistant was selected to lead the office and toollchover under
the Vacancy Reform Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is
limited to 210 days, unless a nomination is made during that period. ~

- e InS5 cases, the Department selected another Department employee to serve as
interim under AG appointment until such time as a nomination is submitted to the
Senate. :
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In 1 case, the First Assistant resigned at the same time as the U.S. Attorney,
creating a need for an interim until such time as a nomination is submitted to the
Senate.

Amending the Statute Was Necessary:

Last year’s amendment to the Attorney General’s appointment authority was
necessary and appropriate.

We are aware of no other federal agency where federal ju_dgés,_members ofa
separate branch of government and not the head of the agency, appoint interim
staff on behalf of the agency. .

Prior to the amendment, the Attorney General could appoint an interim United
States Attorney for only 120 days; thereafter, the district court was authorized to
appoint an interim United States Attorney. In cases where a Senate-confirmed
United States Attorney could not be appointed within 120 days, the limitation on
the Attorney General’s appomtment authority resulted in numerous, recurring
problems.

The statute was amended for several reasons:

1) The previous provision was constxtutxonally-suspect

2) Some district courts — recognizing the oddity of members of one branch of
government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attomey who would then have
many matters before the court — refused to exercise the court appomiment
authority, thereby requiring the Attorney General to make successive, 120-
day appointments;

3) Other district courts — ignoring the oddity and the inherent conflicts —
sought to appoint as interim United States Attomey wholly unacceptable
candidates who did not have the appropnate experience or the necessary
clearances.

Because the Administration is committed to having a Senate-confirmed United

aﬁﬁ?Kn——7ﬂEmnmmEw7mmgmgﬂwtmnUwmmvﬂwmnmmnmrmnhr*——————————-—

Attorney General’s appointment authority is unnecessary.
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FW: US Attorney appointments _ 4 o ' Page 1 of 1

Murphy, Sean (USAEO)

From: . Sampson, Kyle

Sent: Monday, January 29, 2007 6:50 PM
To: . Nowacki, John (USAEOQ)

Subject: FW: US Attormey appointments

Attachments: US Attorney Talking Points.doc; US Attorney language.doc

John, wanted you to have this - for the draft DAG testimony.

From: Mercer, William W

Sent: Monday, January 29, 2007 1:17 PM

To:  Moschella, William .

Cc:  McNulty, Paul J; Sampson, Kyle; Elston, Michael (ODAG)
" . Subject: FW: US Attorney appointments .

| promised some talkers based upon the Bell/Meador and Wiener articles. Here they are.

From: O'Quinn, John C

Sent: Friday, January 26, 2007 2:52 PM
To: Mercer, William W

Cc:  McDonald, Esther Slater

Subject: US Attorney appointments

Bill,

Attached are 2 pages of talking points on why the AG and not courts should be appointing interim US Attorneys.
- Also attached is a 1 page proposal that would make the appointment of interim US Attorneys by the AG more or
less consistent with the appointment of persons as "acting” under the Vacancies Reform Act. it would give the
AG a lot of breathing space on appointing interim US Attorneys, but make it so that appointments were not
_indefinite; it would also give the Senate incentive to act on nominations. Note a differént approach to consider — if
.section 546 were simply repealed altogether, that the provisions of the Vacancies Reform Act would apply (5 USC
3345),-and the President could simply name acting US Attomeys just as he does with other nominated/confirmed
-executive branch positions. :

———<<US-Atterrey-Talking-Points-decaa<<US-Atlermey-language-doc=2

John C. O'Quinn

Deputy Associate Attorney General
950 Penn Ave, NW, Roorn 5722
Washington, DC 20530

202 514-9500
John.C.O'Quinn@usdoj.gov
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Murphy, Sean (USAEOQ)

From: Nowacki, John (USAEOQ)

Sent: Monday, January 28, 2007 7:06 PM

To: Murphy, Sean (USAEQ)

Subject: ‘FW: Independence of US Attorneys - testimony
Importance: High

Attachments: draft DAG testimony -- USAs hearing.doc

draft DAG
stimony - USAs he.

————— Original Message-----

From: Sampson, Kyle

Sent: Monday, January 29, 2007 6:29 PM

To: Battle, Michael (USAEQ); Nowacki, John (USAEQ)

Cc: Hertling, Richard:; Scott=-Finan, Nancy; Goodling, Monlca, Elston, Michael (ODAG)
Subject: RE: Independence of US Attorneys -~ testimony

Importance: High

Mike/John, here's my draft outline for DAG testimony at'next week s hearing. Thanks for

~working on this. Look forward to seeing your draft. Thx.

————— Original Message-----

From: Hertling, Richard

Sent: Monday, January 29, 2007 6:21 PM

To: Sampson, Kyle; Scott-Finan, Nancy; Goodling, Monica
Subject: RE: Independence of US Attorneys - testimony

Oral statement w111 be 5 minutes, though the DAG could go longer. ‘The written can be a
longer still if necessary to cover the subject.

————— Orlglnal Message—--—--

From: Sampson, Kyle

Sent: Monday, January 29, 2007 6:18 PM .

To: Scott-Finan, Nancy; Goodling, Monica

Cc: Hertling, Richard. _ ’ .
Subject: RE: Independence of US Attorneys - testimony

Working on 1it. _
You tell me: how long would the subcommittee want his statement to be?
10 minutes? 57

————— Original Message-----

From: Scott-Finan, Nancy

Sent: Monday, January 29, 2007 6:12 PM

To: Sampson, Kyle; Goodling, Monica

Cc: Hertling, Richard

Subject: FW: Independence of US Attorneys - testimony .

Kyle,

Do  you have an outline already available? And, how long would you like the statement to
be? Thanks.

Nancy
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From: Hertling, Rlchard

Sent: Monday, January 29, 2007 5:51 PM

To: Scott-Finan, Nancy; Seidel, Rebecca; Bounds, Ryan W (OLP)
Cc: Nowacki, John (USAEQ)

Subject: RE: Independence of US Attorneys - testimony

EOUSA will take the initial stab at testimony following receipt of an
ocutline from Kyle Sampson.

————— Original Message—----

From: Scott-Finan, Nancy

Sent: Monday, January 29, 2007 5:51 PM -

To: Hertling, Richard; Seidel, Rebecca; Bounds, Ryan W (OLP)
Cc: Nowacki, John (USAEQ)

Subject: RE: Independence of US Attorneys - testimony

Ryan, have you had a chance to check with Rachel?
Thanks.
Nancy

————— Original Message-----

From: Hertling, Richard

Sent: Monday, January 29, 2007 12:01 PM

To: Seidel, Rebecca; Bounds, Ryan W (OLP); Scott-Finan, Nancy
Cc: Nowacki, John (USAEO)

Subject: RE: Independence of US Attorneys - testimony

Whoever drafts it, the testimony needs to include a sentence stating that DOJ is currently
reviewing the issue of whether the appointment of an interim US Attorney by the judicial
branch is constitutional.

————— Original Message—-—---

From: Seidel, Rebecca

Sent: Monday, January 29, 2007 11:58 AM

~To: Bounds, Ryan W (OLP); Scott-Finan, Nancy

Cc: Hertling, Richard; Nowacki, John (USAEO)

Subject: RE: Independence of US Attorneys - testlmony
Importance: High

We have to figure out asap because the testimony needs to go into DOJ clearance TOMORROW
{because we have to get to committee 48 hours in advance, so needs to get to Committee
Monday, so OMB needs it Wed).

-----Original Message-----
From: Bounds, Ryan W (OLP)

" Sent: Monday, January 29, 2007 11:56 AM
To: Seidel, Rebecca; Scott-Finan, Nancy
Cc: Hertling, Richard
Subject: RE: Independence of US Attorneys

I'll raise it with Rachel. She wanted to ensure that the person who is working on the
views letter went back to the crime initiative ASAP, and there's no reason for OLP rather
than EOUSA to work on drafting testimony if we're reassigning it to someone new anyway.

————— Original Message~—----

From: Seidel, Rebecca

Sent: Monday, January 29, 2007 11:38 AM

To: Bounds, Ryan W (OLP); Scott-Finan, Nancy
Cc: Hertling, Richard

Subject: RE: Independence of US Attorneys

Richard thought OLP was doing both the views letter and the testimony, makes sense one can’
morph into the other.

————— Original Message-----
From: Bounds, Ryan W (OLP)
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Sent: Monday, January 29, 2007 11:34 AM
To: Scott-Finan, Nancy : .

Cc: Seidel, Rebecca

Subject: Re: Independence of US Attorneys

I don't recall anything about any testimony, and OLP probably should not
draft it anyway. (RAH was of the view that this was a good project for:
EQUSA.) We'll be circulating a draft views letter today.

RWB

--—--Original Message-----

From: Scott-Finan, Nancy i
To: Bounds, Ryan W (OLP)

CC: Seidel, Rebecca

Sent: Mord Jan 29 11:29:56 2007

Subject: Independéence of US Attorneys

Ryan,

How are we doing on the views letter and the testimony. It is my
understanding that OLP is drafting both and that the DAG will be
testifying. Under the Committee rules, since the hearing was noticed
‘two weeks out, our testimony is due on the Hill a week from today.
Thanks much.

Nancy
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Draft Testimony for
Deputy Attorney General
Paul McNulty

Hearing before the Subcommittee on the Courts
Committee on the Judiciary
U.S. Senate

Wednesday, February 7, 2007

OUTLINE

I. The role of the U.S. Attorney
o Chief federal law enforcement officer in the district
o Law enforcement/Prosecutor
¢ Manager/executor of Administration’s priorities

II. U.S. Attorney appointments
¢ History of U.S. Attorney appomhnents
o Generally
o In Bush Administration
¢ Administration is comnntted to having Senate- confirmed U.S. Attorney in every
district .
o Evidence of this
o Examples
¢. U.S. Attorneys serve at pleasure of the President
o May be removed for any reason or no reasons
o Appropriate reasons to remove (or ask or encourage to re51gn)
malfeasance, management issues, etc.
o Inappropriate reasons to remove (or ask or encourage to esign); to
influence investigation or prosecution

T The Feinstein bill/interim U.S. Attorney appointments

e _Amendment to § 546 was necessary and appropnate
o Constitutional concerns :
o Practical/policy concerns -
e Administration’s standard practice in making interim U.S. Attorney appomtments
o DOJ employee
o Preferably someone form within the office (though exceptions where -
warranted)
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MurE hy, Sean (USAEQ)

"From: Murphy, Sean (USAEQ)
Sent: Monday, January 29, 2007 8:29 PM
To: Nowacki, John (USAEQ)
Attachments: draft DAG testimony .doc

- draft DAG
stimony .doc (58 K.

Sampson's outline is in Black,
" Proposed Testimony language is in Blue
Comments are in Red.

Sean P. Murphy

Policy Coordinator and Special Assistant to the Director
Executive Office for United States Attomneys

U.S. Department of Justice

950 Pennsylvania Ave. NW Suite 2248

Washington, DC 20530

(202) 353-3137
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 Draft Testimony for
Deputy Attorney General
Paul McNulty

Hearing before the Subcommittee on the Courts
Committee on the Judiciary
U.S. Senate

Wednesday, February 7, 2007

OUTLINE
I.  The rc.>'1e of the U.S. Attorney

e Chief federal law enforcement officer in the district
o Law enforcement/Prosecutor
& Manager/executor of Administration’s priorities

United States Attorneys are at the forefront of the Department of Justice's efforts.
They are leading the charge to protect Ametica from acts of terrorism; reduce violént
crime, including gun crime and gang crime; enforce immigration laws; fight illegal drugs,

~ especially methamphetamine; combat crimes that endanger children and families like

child pornography, obscenity, and human trafficking; and ensure the integrity of the
marketplace and of government by prosecuting corporate fraud and public corruption.
The Attorney General and the Deputy Attorney General are responsible for evaluating the
performance the United States Attorneys and ensuring that United States Attorneys are
leadmg their offices effectively.

In pursuit of Department objectives, USAs manage large offices of federal
prosecutors and report directly to the Deputy Attorney General and the Attorney general.
USAs also represent the administration, the Attorney General, and federal law-
enforcement resources in their respectlve communities. United States Attomeys are law

with strict 1mpart1ahty For these reasons, the Department is committed to havmg the )
- best person discharging the responsibilities for the USA at all times in every district.

II. U.S. Attorney appointments
e History of U.S. Attorney appointments
o Generally
o} In Bush Administration

Before last year’s amendment, the Attorney General could appoint an interim
United States Attorney for only 120 days; thereafter, the district courts was authorized to
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appoint an interim USA. In cases where a Senate-confirmed USA could not be appointed
within 120 days, the limitation on the Attorney General’s appointment authority resulted

' in several recurring problems. For example, some district courts-recognizing the oddity
of members of one branch of government appointing officers of another and the conflicts
inherent in the appointment of an interim USA who would then have many matters before
the court-refused to exercise the court’s appointment authority. Such refusals required
the AG to make multiple 120-day appointments. In contrast, other district courts—
ignoring the oddity and inherent conflicts—sought to appoint as interim USAs wholly
unacceptable candidates who did not have the appropriate qualifications or the necessary
clearances. :

In every single case, it is a goal of the Bush Administration to have a U.S.
Attorney that is confirmed by the Senate. Use of the Attorney Generals appointment
authority is in no way an attempt to circumvent the confirmation process. To the
contrary, when a United States Attorney submits his or her resignation, the
Administration has an obligation to ensure that someone is able to carry out the important
function of leading a U.S. Attorney's office during the périod when there is not a
Presidentially-nominated, Senate-confirmed (PAS) United States Attorney. Whenevera
United States Attorney vacancy arises, we consult with the home-state Senators about
candidates for nomination. '

¢ Administration is committed to having Senate-confirmed U.S. Attorney in every
district
"o Evidence of this
o Examples

Our record since the Attomey General-appointment authority was amended last
year demonstrates we are committed to working with the Senate to nominate candidates
for U.S. Attorney positions. Every single time that a United States Attorney vacancy has
arisen, the President either has made a nomination or the Administration is working, in
consultation with home-State Senators, to select candidates for nomination. Specifically,
since March 9, 2006, when the AG’s appointment authority was amended, the
Administration has nominated 15 individuals to serve as U.S. Attorney. 12 have been

confirmed to date (Jan 29, 2007).

Specifically since March 9, 2006, when the appointment authority was amended,
11 vacancies have been created. Of those 11 vacancies, the Administration nominated
candidates to fill five of these positions (three were confirmed to date) and has
interviewed candldates for the other six positions — all in consultation with home-state
Senators.

~ The 11 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in
Order To Ensure an Effective and Smooth Transition:

* In 5 cases, the First Assistant was selected to lead the office and took over under
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the Vacancy Reform_ Act’s provision at: 5 U.S.C. § 3345(a)(1). That authority is
limited to 210 days, unless a nomination is made during that period.

* In 5 cases, the Department selected another Department employee to serve as
‘interim under the Attorney General appointment authority unti! such time as a
nomination is submitted to the Senate. (we should consider stating how many of
these AG Appoints went on to be Presidentially-appointed, such as Acosta was)

~*In 1 case, the First Assistant resigned at the same time as the U.S. Attorney, .
creating a need for an interim until such time as a nomination is submitted to the
. Senate.

e U.S. Attorneys serve at pleasure of the President
© May be removed for any reason or no reasons
o Appropriate reasons to remove (or ask or encourage to resign):
malfeasance, management issues, etc.
o Inappropriate reasons to remove (or ask or encourage to resign): to
influence investigation or prosecution

United States Attorneys serve at the pleasure of the President, and whenever a
vacancy occurs, we act to fill it in compliance with our obligations under the
Constitution, the laws of the United States, and in consultation with the home-state
Senators. The Attorney General and the Deputy Attorney General are responsible for
evaluating the performance the U.S. Attorneys and ensuring that they are leading their
offices effectively.

Like other high-ranking Executive Branch officials, United States Attorneys may
be removed for any reason or no reason. On occasion, in an organization as large as the
Justice Department, some United States Attorneys are removed, or are asked or
encouraged to resign. This should come as no surprise.

Some Senators have raised concerns based on a misunderstanding of the facts
surrounding the resignations of a handful of U.S. Attorneys, each of whom have been in

office for their Tull four year term or more. such discussions with United States
Attorneys regarding their continued service generally are non-public, out of respect for
those United States Attoreys; indeed, a public debate about the United States Attorneys
that may have been asked or encouraged to resign only disserves their interests.

In any event, please be assured that United States Attorneys never are removed,

or asked or encouraged to resign, in an effort to retaliate against them or interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil case.

1. The Feinstein bilVinterim U.S. Attorney appointments
e Amendment to § 546 was necessary and appropriate
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o Constitutional concerns
o Practical/policy concerns

Last year's amendment to the Attorney General's appointment authority was
necessary and appropriate. As you know, prior to last year’s amendment, the Attorney
General could appoint an interim United States Attorney for only 120 days; thereafter, the
district court was authorized to appoint an interim United States Attorney. In cases where
a Senate confirmed United States Attorney could not be appointed within 120 days, the
limitation on the Attorney General's appointment authority resulted in nurerous,
recurring problems. Because the Administration is committed to having a Senate-

. confirmed United States Attorney in all-94 federal districts, changing the law to restore
. the limitations on the Attorney General's appointment authority is unnecessary.

S. 214 appears to be aimed at solving a problem that has not arisen. The
Administration has repeatedly demonstrated its commitment to having Senate-Confirmed
USAs in every federal district. The Department’s concern principle concern with this
legislation is that it would be inappropriate. The Department of Justice is aware of no
other federal agency for which federal judges rather than Executive Branch officials
make staffing decisions. Moreover, the bill would diminish the Attorney General’s
ability to ensure that the nation’s laws are duly enforced by requiring him to work closely
with and through supervisory officials over whose selection he has no immediate
influence. ~

S. 214 would institute a new appointee regime without allowing the Attorney
General’s authority under current law to be tested in practice. The bill would reverse last
year’s amendment to 28 U.S.C. Sec. 546 whereby the Attorney General is authorized to
appoint an interim United States Attorney to serve until the position is filled by a
candidate who has been confirmed by the Senate and appointed by the President in the
normal course. Last year’s amendment was meant to ensure that the Attorney General
would be able to maintain the Department’s uninterrupted law-enforcement efforts event
in the event of a United States Attorney Vacancy that lasts longer than expected.

Appointments by Courts (even interim appointments) creates conflicting
loyalties and conflicts of interests, and is unconstitutional. Former Carter Administration

Attorney General Gritfin Bell recommended to Congress that appointments of U.S-
Attomeys be vested solely in the Attorney General to assure high quality in appointees, to
minimize the stigma of political patronage and to foster effective departmental
management .

Court appomtment of U.S. Attorneys threatens to undermme judicial impartiality
and the appearance of impartiality and thrusts courts into partisan political battles. By
selecting U.S. Attorneys, judges lose their institutional distance and impartiality as to
whether charges are filed, dropped, or settled. A judge may be inclined to selecta U.S.
Attorney who shares the judge’s ideological or prosecutorial philosophy. Or a judge may
select a prosecutor apt to settle cases and enter plea bargains, so as to preserve judicial

TCSOUICES. See Wiener, Inter-Branch Appointments Afier the Independent Counsel: Court Appointment of United States
Attorneys, 86 Minn. L. Rev. 363, 428 (2001) (coucluding that court appointment of interim U.S. Attorneys is unconstitutional).
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More fundamentally, court appointment of U.S. Attomeys violates the separation
of powers because it puts courts in the position of appointing subordinates charged with
carrying out the President’s duty to execute the laws—thus defeating the accountability
of core executive branch officials intended under the Constitution.

¢ Administration’s standard practice in making interim U.S. Attomey appointments
o DOIJ employee _ '
o Preferably someone form within the office (though exceptions where
warranted) ‘ :

The Administration has repeatedly-demonstrated its commitment to having

‘Senate-confirmed United States Attorneys in every federal district. Nevertheless, when a
United States Attorney vacancy occurs for any reason, the Administration must first
determine who will serve temporarily as United States Attorney until a new Senate-
confirmed United States Attorney is appointed. Because of the importance of continuity

- in the office, the Administration often looks to the First Assistant United States Attorney
or another senior manager in the office to serve as United States Attorney on an interim
basis. Where neither the First Assistant United States Attorney nor another seior
manager in the office is able or willing to serve as interim United States Attorney, or
where relying on incumbents would not be appropriate in the circumstances, the
Administration may look to other Department employees to serve as the interim United
States Attorney. At no time, however, has the Administration sought to avoid the Senate
Confirmation process by (1) appointing an interim United States Attorney and then (2)
refusing to move forward, in consultation with the home-State Senators, on the selection,
nomination, confirmation, and appointment of a new United States Attorney. The

“appointment of United States Attorneys by and with the advice and consent of the Senate
is unquestionably the appointment method preferred by the Senate, and the one that the
Administration follows.

Our record since the AG-appointment authority was amended demonstrates that
we are committed to working with the Senate to nominate candidates for United States
Attorney positions. Every single time that a United States Attorney vacancy has arisen,
the President either has made a nomination or the Administration is working, in

consultation with home-State Senators, 1o select candidates 1ot NOMUNAUO.

END
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Nowacki, John (USAEQ)

From: Sampscen, Kyle

Sent: Monday, January 29, 2007 6:29 PM

To: _Battle, Michael (USAEQ); Nowacki, John (USAEQ)

Cc: - . Hertling, Richard; Scott-Finan, Nancy; Goodling, Monica; Elston, Michael (ODAG)
Subject: RE: Independence of US Attorneys - testimony

Importance: High

Attachments: | draft DAG testimony — USAs hearing.doc

draft DAG
stimony - USAs he. ) S
‘Mike/John, here's my draft outline for DAG testimony at -next week's hearing.
Thanks for working on this. Look forward to seeing your draft. Thx.

————— Original Message-—----

From: Hertling, Richard

Sent: Monday, rJanuary 29, 2007 6:21 PM

To: Sampson, Kyle; Scott-Finan, Nancy; Goodling, Monica
Subject: RE: Independence of US Attorneys - testimony

Oral statement will be 5 minutes, though the DAG could go longer. The written can be a
longer still if necessary to cover the subject.

————— Original Message-----

'From: Sampson, Kyle

Sent: Monday, January 29, 2007 6:18 PM

To: Scott-Finan, Nancy:; Goodling, Monica

Cc: Hertling, Richard

Subject: RE: Independence of US Attorneys - testimony

Working on it.

You tell me: how long would the subcommittee want his statement to be?
10 minutes? 57? . : :

————— Original Message--—---

From: Scott-Finan, Nancy

Sent: Monday, January 29, 2007 6:12 PM
To: Sampson, Kyle; Goodling, Monica
Cc: Hertling, Richard

Subject; FW: ILndependence of U5 Attorneys - testimony

Kyle,

Do you have an outline already available? And, how long would you like the statement to
be? Thanks. ' ' :

Nancy

————— Original Message-—---

From: Hertling, Richard

Sent: Monday, January 29, 2007 5:51 PM :

To: Scott~Finan, Nancy; Seidel, Rebecca; Bounds, Ryan W (OLP)
Cc: Nowacki, John (USAEOQ)

Subject: RE: Independence of US Attorneys - testimony

EQUSA will take the initial stab at testimony following receipt of an
soutline from Kyle Sampson.
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————— Original Message~—---~"

From: Scott-Finan, Nancy

Sent: Monday, January 29, 2007 5:51 PM

" To: Hertling, Richard; Seidel, Rebecca; Bounds, Ryan W (OLP)
. Cc: Nowacki, John (USAEQ)

Subject: RE: Independence of us Attorneys - testimony

Ryan, have you had a chance to check with Rachel?
Thanks.
Nancy

~----0Original Message-----

From: Hertling, Richard

Sent: Monday, January 29, 2007 12:01 PM

To: Seidel, Rebecca; Bounds, Ryan W (OLP); Scott-Finan, Nancy
Cc: Nowacki, John (USAEQ)

Subject: RE: Independence of US Attorneys - testimony

Whoever drafts it, the testimony needs to include a sentence stating that DOJ'is currently
revxew1ng the issue of whether the appointment of an interim US Attorney by the judicial
branch is constitutiocnal.

————— Original Message-—---—-

From: Seidel, Rebecca

Sent: Monday, January 29, 2007 11:58 AM

To: Bounds, Ryan W (OLP); Scott-Finan, Nancy

Cc: Hertling, Richard; Nowacki, John (USAEO)

Subject: RE: Independence of US Attorneys - testimony
Importance: High '

We have to figure out asap because the testimony needs to go into DOJ clearance TOMORROW
{because we have to get to committee 48 hours in advance, so needs to get to Committee
Monday, so OMB needs it Wed).

----- Original Message-----

From: Bounds, Ryan W (OLP).

Sent: Monday, January 29, 2007 11:56 AM
To: Seidel, Rebecca; ‘Scott-Finan, Nancy
Cc: Hertling, Richard

Subject: RE: Independence of US Attorneys

I1'11 raise it with Rachel. She wanted to ensure that the person who is
working on the views letter went back to the crime initiative ASAP, and
there's no reason for OLP rather than EOUSA to work on drafting
testimony if we're reassigning it .to someone new anyway.

=—-—--Original Message-~---
From: Seidel, Rebecca

Sentr ronday, January 29, Z0U7 L1738 AM

To: Bounds, Ryan W (OLP); Scott-Finan, Nancy
Cc: Hertling, Richard '

" Subject: RE: Independence of US Attorneys

Richard thought OLP was doing both the views letter and the testimony,
makes sense one can morph into the other.

————— Original Message-----

From: Bounds, Ryan. W (OLP)

Sent: Monday, January 29, 2007 11:34 AM
To: Scott-Finan, Nancy :
Cc: Seidel, Rebecca ~
Subject: Re: Independence of US Attorneys

I don't recall anything about any testimony, and OLP probably should not
draft it anyway. (RAH was of the view that this was a good project for

2
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EOUSA.} We'll be circulating a draft views letter today.
RWB .

————— Original Message-----

From: Scott-Finan, Nancy

To: Bounds, Ryan W (OLP)

CC: Seidel, Rebecca

Sent: Mon Jan 29 11:29:56 2007 .
Subject: Independence of US Attorneys

Ryan, : :

How are we doing on the views letter and the testimony. It is my
understanding that OLP is drafting both and that the DAG will be
.testifying. Under the Committee rulés, since the hearing was noticed
two weeks out, our testimony is due on the -Hill a week from today.
Thanks much.

Nancy
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Draft Testimony for
Deputy Attorney General
" Paul McNulty

Hearing before the Subcommittee on the Courts
Committee on the Judiciary
U.S. Senate

Wednesday, February 7, 2007

OUTLINE

I. The role of the U.S. Attorney
"¢ Chief federal law enforcement officer in the dlstr1ct
e Law enforcement/Prosecutor
e Manager/executor of Administration’s priorities

~II. U.S. Attorney appointments
e History of U.S. Attorney appointments
o Generally
o In Bush Administration
e Administration is committed to having Senate-confirmed U.S. Attorney in every
district '
o Evidence of this
o Examples
e TU.S. Attorneys serve at pleasure of the President
o May be removed for any reason or no reasons
o Appropriate reasons to remove (or ask or encourage to resign):
malfeasance, management issues, etc.
o Inappropriate reasons to remove (or ask or encourage to resign): to:
- influence investigation or prosecution

IIL The Feinstein bilVinterim U.S. Attorney appointments
—Amendment-to-§ 546 was pecessary and appropriate

o) Constltutlonal concerns
o Practical/policy concerns
e Administration’s standard practice in making interim U.S. Attorney appointments
' o DOJ employee
o Preferably someone form within the ofﬁce (though exceptions where
warranted)
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FW: US Attorney appointments ‘ Page 1 of 2

- Nowacki, John (USAEO)

From: Nowacki, John (USAEQ)

Sent:  Monday, January 29, 2007 6:52 PM
To: Sampson, Kyle ’

Subject: RE: US Attorney appointments

Great, thanks.

From: Sampson, Kyle
- Sent: Monday, January 29, 2007 6:50 PM
To: Nowacki, John (USAEOQ)

Subject: FW: US Attorney appointments

John, wanted you to have this - for the draft DAG testimony.

From: Mercer, William W

Sent: Monday, January 29,2007 1:17PM

To: Moschella, William

Cc:  McNulty, Paul J; Sampson, Kyle; Elston, Mlchael (ODAG)
Subject: FW: US Attorney appointments

-1 promised some talkers based upon the Bell/Meador and Wiener articles. Here they are.

From: O'Quinn, John C

Sent: Friday, January 26, 2007 2:52 PM
To: Mercer, William W

Cc:  McDonald, Esther Slater

Subject: US Attorney appointmeénts

Bill,

Attached are 2 pages of talking points on why the AG and not courts should be appointing interim US Attorneys.
‘ auld make the appointment of interim US Attorneys by the AG more or

less consustent with the appointment of persons as "acting" under the Vacancies Reform Act. Tt would give The-
AG a lot of breathing space on appointing interim US Attorneys, but make it so that appointments were not
indefinite; it would also give the Senate incentive.to act on nominations. Note a different approach to consider - if
section 546 were simply repealed altogether, that the provisions of the Vacancies Reform Act would apply (5 USC
3345), and the President could S|mply name acting US Attorneys just as he does with other nominated/confirmed
executive branch positions.

<<US Attorney Talking Points.doc>> <<US Attorney Ianguage.doc$>

John C. O'Quinn ,
Deputy Associate Attorney General
950 Penn Ave, NW, Room 5722

EQUSA000000068

2/arrnnT



FW: US Attorney appointments | , ' - Page 2 of 2

_ Washington, DC 20530
202 514-9500
John.C.0'Quinn@usdoj.gov
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Nowacki, John (USAEQ)

-From: A Nowacki, John (USAEQ)
Sent: Tuesday, January 30, 2007 6:23 PM
To: Goadling, Monica
- Subject: DRAFT Testimony
Attachments: : DRAFT Testimony -- US Attorneys Hearing.doc

The draft testimony is attached; I promised it to OLA by seven o'clock. Thanks for taking a look.

On AZ, the office senior mgmt is at a funeral and we have not been able to reach anyone. Mlke couldn't reach the ]udge either. We
have left messages for the judge, Charlton, and Knauss.

" JRAFT Testimony -
US Attorney...
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FW: DAG McNulty Testimony - US Attorneys - Senate Judiciary 2-6-07 ' ' Page 1 of 1

Nowacki, John (USAEO)

" From: Scott-Finan, Nancy
Sent: Thursday, February 01, 2007 6:21 PM
To: Nowacki, John (USAEO)

Subject: FW: DAG McNulty Testimony - US Attorneys - Senate Judiciary 2-6-07 _
Attachments: ODAGMcNulty TestimonySJC2-6-07PoliticizationofUSAttorneys(DOJredline).doc

. From: Blackwood, Kristine _
Sent: Thursday, February 01, 2007 12:48 PM
* To:  'Angela_M._Simms@omb.eop.gov'
Cc: Scott-Fman, Nancy; Seidel, Rebecca; Eiston, Michael (ODAG)
Squect: RE: DAG McNulty Testimony - US Attorneys - Senate Judiciary 2-6-07

<<ODAGMcNulty TestimonySJC2-6-07PoliticizationofUSAttorneys(DOJredline).doc>> Hi Angie,

We made a few stylistic edits after we sent this off last night. | have redlined the chénges SO you can see them.
Please let me know if you have any question. ‘

Thanks for expediting this.

From: Blackwood, Kristine

Sent: Wednesday, January 31, 2007 8:47 PM

To: ‘'Angela_M._Simms@omb.eop.gov’; 'Richard_E._Green@omb.eop.gov'
Cc:  Scott-Finan, Nancy; Seidel, Rebecca

Subject: DAG McNulty Testimony - US Attorneys - Senate Judiciary 2-6-07

' ~ << File: ODAGMcNulty TestimonySJC2-6-07PoliticizationofUSAttorneys.doc >> Angie, Richard,
Attached is the DOJ testimony for Tuesday's hearing. Please let us know if you have any question.

Thanks.
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STATEMENT
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PAUL J. MCNULTY
DEPUTY ATTORNEY GENERAL
UNITED STATES DEPARTMENT OF JUSTICE
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“PRESERVING PROSECUTORIAL INDEPENDENCE:
IS THE DEPARTMENT OF JUSTICE
POLITICIZING THE HIRING AND FIRING
OF U.S. ATTORNEYS?”
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Testimony
of

Paul J. McNulty
Deputy Attorney General
U.S. Department of Justice

Committee on the Judiciary
United States Senate

“Is the Department of Justice Politicizing the Hiring and Firing of U.S. -
’ Attorneys?” ‘

February 6, 2007

Chairman Schumer, Senator Sessions, and membe;s of the Committee, thank you for the
invitation to discuss the import'ance of the Justice Department’s United Statés Attomneys. Asa
former United States Attorney, 1 particularly appreciate this oﬁportunity to address the critical

_ role U.S. Attormeys play in enforcing our Nation’s laws and carrying out the priorities of the

Departmexit of Justice.

I have often said that being a United States Attorney is one of the greatest jobé you can
ever have. It is a privilege and a challenge—one that carries a great responsibility. As former
Attomey General Griffin Bell said, U.S. Attornéys are “the front-line troops charged with
- carrying out the Executive’s constitutional mapdate to execute faithfully the laws in every federal

judicial district” As the chief federal law-enforcement officers in their districts, U.S. Attorneys

EQUSAC00000073



represent the Attorney General before.American's who may not otherwise have contact with the
Department of Justice. They lead our efforts to protect America from terrorist attacks and fight
.violent crime, combat illegal drug trafficking, ensure the integrity of government and the
marketplace, enforce our immigration laws, and prosecute crimes that endénger children and

families—including child pornography, obscenity, and hurhan trafficking.

U.S. Attorneys are not only prosecutors; they are government officials charged with
managihg and implementing the policies and priorities of ﬁe Executi;/e Branch. Uhited States
Attorneys serve at the pleasure of th.e President. Like any other high-ranking ofﬁc‘ialsA in the
Executive Branch, they may be removed for any reason or no reason. The Department of
Justice—including the office of United States Attorney—Wwas created precisely so that the
governmedt’s legal business could be effectively managed and carried out throqgh a coherent
program under the supervision of the Attorney Gener.al. And unlike judges, who are supposed to
act independently of those who nominate them, U.S. Attorneys are accountable to the Attorngy-
General, and through him, to the President——th_e head of-the Executive Branch. For these
reasons, the Department is committed to having the best person possible discharging the

responsibilities of that office at all times and in every district.

The Attorney General and I are responsible for evaluating the performance of the United

States Attorneys and ensuring that they are leading their offices effectively. It should come as no

EQUSAD00000074



surprise to anyone that, in an organization as large"as the Justice Department, U.S. Attorneys are
removed or asked or encouraged to resign from time to time. However, in this Administration
U.S. Attorneys >are never—repeat, never—removed, or asked or encouraged to resign, in an effort
to retaliate against them, or interfere with, or inappropriately influence a particular investigation,
criminal prosecution, or civil case. Any suggestion to the contrary is unfounded, and it
irresponsibly undermines the reputation for impartiality the Department has earned over many

years and on which it depends.

Turnover in the position of U:S. Attorney is not uncommon. When a presidential election
results in a change of administration, every U.S. Attorney leaves and the new President
nominates a successor for confirmation by the Senate. Moreover, U.S. Aﬁomeys do not
necessarily stay in place even.during an administration. For example, approxi.mately ﬁalf of the
U.S. Attorneys appointed at the beginning of the Bush Adﬁrinisﬁation had left office by the end
0f 2006. Given this reality, career investigators and prosecutors exercise direct responsibility for
" nearly all investigations and cases handled by a U.S. Attorney’s Office. While a new U.S.
Attorney may articulate new priorities or emphasize different types of cases, the effect of a U.S.
Attomey;s departure on an existing investigation is, in fact, minimal, and that is as it should be.
The career civil servants who prosecute federal criminal cases are dedicated professionals; and an

effective U.S. Attorney relies on the professional judgment of those prosecutors.
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The leadership of an office is more than the direction of individual cases. It involves

managing limited resources, maintaining high morale in the office, and building relationships

. . ,-| Deleted: The Administration takes

. . o seriously its obligation to have the best
Whena U.S. Attorney submits his orher " | Lo Gossible leading the office at any
given time.

with federal, state and local law enforcement partners.

resignation, the Department must first determine who will serve temporarily as' interim U.S.
Attorney. The Department has an obligation to ensure that someone is able to carry out the
important function of leading a U.S. Attorney’s Office during the period when there is not-a
presidentially-appointed, Senate-confirmed United Stétes Attomey. Often, the Department looks

to the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S.

_{ Deleted: Us. Attomey j

. office is able or willing to serve as interim U.S. Attorney, or when the appointment of either
“would not be appropriate in the éircumstances, the Department has looked to other, qualified

Department employees.

At no time, however, has the Administration sought to avoid the Senate confirmation
process by appointing an interim U.S. Attorney and then refusing to move forward, in
consultation with home-State Senators, on the selection, n_omination, conﬁrmation-and
;clppo'mtment of a new U.S. Attorney. The appointment of U.S. Attorneys by and with the advice
and consent of the Senate is unquestionably the appointment method prefgrred by both the Senate

and the Administration.
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‘ In every single case where a vacancy occurs, the Bush Administra;ion is committed to
having a United States Attorney who is confirmed by the Senate. And the Administration’s
'actior;s bear this out. Every time a vacancy has arisen, the President has either mad_e a
nomination, or the Administration is .working—in consultation with home-state Senatofs—to
select candidates for nomination. Let me be perfectly clear—at no time has the Administration
sought to avoid the Senate confirmation pro;:ess by appointing an interim United States Attorney
and then refusing to move forward, in consultation with home-State Senators, on the selection,

nomination and confirmation of a new United States Attorney. Not once.

Since January 20, 2001, 125 new U.S. Attorneys have been nominated by the President
and confirmed by the Senate. On March 9, 2006, the Congress amended the Attorney General's
authority to appoint interim U.S. Attorneys, and 13 vacancies have occurred since that date. This
amendment has not changed our commitment to nominating candidates for Senate confirmation.
In fact, the Administration has nominated a total of 15 individuals for Senate consideration since
the appointment authority was aménded, with 12 of those nominees having been confirmed to

date. Ofthe 13 vacancies that have occurred since the time that the law was amended, the
* - Administration has nominated candidates to ﬁll five of these positions, has interviewed
- candidates for nomination for seven positions, ahd is waiting to receive names to set up_

interviews for one position—all in consultation with home-state Senators.
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However, while that nomination process continues, the Department must have a leader in
place to carry out the important work of these offices. To ensure an effective and smooth
transition during U.S. Attorney vacancies, the office of the U.S. Attorney must be filled on an

interim basis. To do so, the Department relies on the Vacancy Reform Act (“VRA"), 5 U.S.C. §

{ Deleted: U.S. Attomey

éppointment authority in 28 U.S.C. § 546 when aﬁother Department employee is‘chosen: Under -
the VRA, the First Assistant may serve in an acting capacity for only 210 days, unless a
nomination is made during that period. Under an Attorney General appoinﬁ;rlent, the interim
U.S. Attorney serves until a nominee is confirmed the Senate. There is no other statutory
authority for filling such a vacancy, and thus the use of the Attprney General’s appointment

authority, as amended last year, signals nothing other than a decision to have an interim U.S.

{ Deleted: U.S. Attormncy

Attorney who is not the First Assistant, It does not indicate an intention to avoidthe .~

confirmation process, as some have suggested.

‘ No change in these statutory appointment authorities is necessary, and thus the
Depmﬁent of Justice strongly opposes S. 214, which would radically change the way in which
U.S. Attorney vacancies are temporarily filled. S.214 would deprive the Attorney General of the
authority to appoint his chief law enforcement officials in the field when a vacancy occurs,

assigning it instead to another branch of government.
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As );ou kno-w, before last year’s amendment of 28 U.S.C. § 546, the Attorney General
could app<‘)int an interim U.S. A.ttomey for the first 120 days after a vacancy arose; thereafter, the
district court was authorized to appoint an interim U.S. Attorney. In cases where a Senate-
confirmed U.S. Attorney could not be appointed within 120 days, the limitatidﬁ on the Attorney
General’s appointment authority resulted in recurring problems. Some district courts recognized
the conflicts inherent in the appointment of an interim U.S. Attorney who would then have
matters Be'fore the court—not to mention the oddity of one branch of government’s appointing
officers of another—and simpiy refused to exercise the appointment authority. In those cases, -
the Attorney General was consequently required to make multiple successive 120-day interim
" appointments. Other d'istrict courts ignored the inherent conﬂicfs and sought to appoint as
fnterim U.S. Attorneys wholly unaccép_table candidates who lacked the required clearances or

appropriate qualifications.

In most cases, of course, the district court simply appointed the Attorney General’s choice
as interim U.S. Attorney, revealing the fact that.most judges recognized the importance of
‘ appointing an interim U.S. Attorney who enjéys the gonfidence of the Attorney General. In other
words, the most important factor in the selection of past court-appointed interiﬁ U.s. Attorﬁey_s
was the Attorney Generai’s recommendation. By foreclosing the possibility oqudicial
appointment of interim U.S. Attorneys unac'ceptable.to the Administration, last year’s

“amendment to Section 546 appropriately eliminated a procedure that created unnecessary
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problems without any apparent benefit.

S. 214 would not merel.}f reverse the 2006 amendment; it would exacerbate the problems

- experienced under the prior version of the statute by making judicial appointment the oﬁly means
of temporarily filling a vacancy—a step inconsistent with sound separation-of-powers principles.
We are aware of no other agency where federal judges—members of a sepérate branch of
government—appoint the interim staff of an agency. Such a judicial appointee would have
autﬁori;y for litigating the entire federal criminal and civil docket before the very district court to
whom he or she was beholden for the appointment. This arrangement, at a'minimum, gives rise
toan apbearance of potential conflict that undermines the performance or perceived performance
of both the Executive and Judicial Branches. A judge may be inclined to sélect a U.S. Attorney

~who shares the judge’s ideologiéal or prosecutorial philosophy. Or a judge may select a
prosecutor apt to settle cases and' enter plea bargains, so as to preserve judicial resources. See
Wiener, Inter-Branch Appointménts After the Independent Counsel: Court Appointment of
United States Attorneys, 86 Minn. L. Rev. 363, 428 (2001) (concluding that court appointment of

interim U.S. Attorneys is unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner,
consistent with the application of criminal enforcement policy under the Attorney General. S.

214 would undermine the effort to achieve a unified and consistent approach to prosecutions and

EOUSAD00000080



‘federal law enforcement. Court-appointed U.S. Attorneys would be at least as accountable to the
chief judge of the district court as to the Attorney General, which could, in soine circumstances
become untenable. ‘In no context is accountabiiity more important to our society than on the
front lines of law enforcement and the exercise of prosecutorial discretion, and the Department
contends that the chief prosecutor should be accountable to the Attorney General, the President,

and ultimately the people,

Finally, S. 214 seems to be aimed at soiving a broblem that does not exist. As noted,
when a vacancy in the office of U.S. Attorney occurs; the Department typically looks first to the
First Assistant or anotiler senior manager in the office to serve as an Acting or interim U.S.
Aﬁomey. ‘Where neither the First Assistant nor another senior manager is able or willing to serve
as an Acting or interim U.S. Attorngy,- or where their service would not be appropriate under the
circuﬁsMces, the Administration has looked to other Department employees to serve
temporarily. N(‘) matter which way a U.S. Attorney i-s temporarily appointed, the Administratiop
has consistently sought, and will continue to seek, to fill the vacancy—in consultation with

home-State Senators—with a presidentially-nominated and Senate-confirmed nominee.

Thank you again for the opportuni{y to testify, and I look forward to answering the

Committee’s questions.

{ Deleted: rather than a court -
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Nowacki, John (USAEO)

From: Scott-Finan, Nancy
Sent: Monday, February 05, 2007 10:57 AM
To: Goodling, Monica, Sampson, Kyle; Hertling, Richard; Seidel, Rebecca; Elston, Michael
(ODAG); Moschella, William; Kirsch, Thomas; Nowacki, John (USAEQ); Battie, Michael
. (USAEQ)
Cc: Long, Linda E
Subject: FW: 2/6 Hearing Witness Testimony

Attachments: Levenson Testimony 2-6-07.pdf; Levenson Bio.pdf; White Testimony 2-6-07 .pdf; White Bio.pdf

. ‘Attached is the testimony for the two other witnesses for tomorrow's hearing

cc; Linda for Paul
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Nowacki, John (USAEO)

From: USDOJ- Office of Public Affairs
Sent:  Tuesday, Feb‘ruary 06, 2007 11:25 AM
7 To: USDOJ- Office of Public Affairs

* Subject: PREPARED STATEMENT OF DEPUTY ATTORNEY GENERAL PAUL J. MCNULTY AT THE
SENATE JUDICIARY COMMITTEE HEARING ON APPOINTMENTS AND RESIGNATIONS OF
U.S. ATTORNEYS

Aepartment of Justice

. FOR IMMEDIATE RELEASE DAG
TUESDAY, FEBRUARY 6,2007 - (202) 514-2007

WWW.USDOJ.GOV - TDD (202) 514-1888

RE D STATEMENT OF DEPUTY ATTO NERAL PAUL J. MCNULTY A
| THE SENATE

ATTORNEYS
WASHINGTON, D.C.

JUDICIARY COMMITTEE HEARING ON APPOINTMENTS AND RESIGNATIONS OF U.S.

Thank you, Mr. Chairman. I appreciate the opportunity to be here this morning and attempt to
clear up the misunderstandings and mispersceptions about the recent resignations of some United States
Attorneys (USA), and to testify in strong opposition to S.214, a bill which would strip the Attorney
General of the authority to make interim appointments to fill vacant USA positions.

—As-youknowT-had-the-privilege of serving as a UUSA for 4 % years. It was the best job I ever had.

That’s something you hear a lot from former USAs — “Best job I ever had.” In my case, Mr. Chairman,
it was even better than serving as counsel on the House Crime Sub. under your leadership.

Why is being a USA such a great job? There are a variety of reasons, but I think it boils down to
this. The USAs are the President’s chief legal representatives in the 94 federal judicial districts. In my
former district of Eastern Virginia, Supreme Court Chief Justice John Marshal was the first USA.

Being the President’s chief legal representative means you are the face of the Justice Department in
your district. Every police chief you support, every victim you comfort, every citizen you inspire or
encourage, and, yes, every criminal who is prosecuted in your name, communicates to all of these
people something significant about the priorities and values of both the President and the AG. At his
innauguration, the President raises his right hand and solemnly swears to faithfully execute the office of
the President of the United States. He fulfills this promise in no small measure through the men and
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women he appoints as USAs.. If the President and the Attorney General want to crack down on gun
criminals or go after child pornographers and pedophiles, as this President and AG have ordered federal
prosecutors to do, it’s the USAs who have the privilege of making such priorities a reality. That’s why
it’s the best job a lawyer can ever have. It’s an incredible honor.

And this is why, Mr. Chairman, judges should not appoint USAs, as S.214 proposes. What could
be clearer Executive Branch responsibilities than the AG’s authority to temporarily appoint and for the
President to nominate for Senate confirmation those who will execute the President’s duties of office?
S.214 doesn’t even allow the AG to make ANY interim appointments, contrary to the law prior to the
most recent amendment.

The indisputable fact is that USAs serve at the pleasure of the President. They come and they go
for lots of reasons. Of the USAs appointed in my class at the beginning of this Administration, more
than half are now gone. Turnover is not unusual and it rarely causes a problem because even though the
job of USA is extremely importarit, the greatest assets of any successful USA are the career men and
women who serve as AUSAs, victim-witness coordinators, paralegals, legal assistants, and
administrative personnel. Their experience and professionalism ensures smooth continuity as the USA
job transitions from one person to another.

Mr. Chairman, I conclude with these three promises to this Commlttee and the American people on
behalf of the AG and myself:

1) = We never have and never will seek to remove a USA to interfere with an ongoing
investigation or prosecution. Such an act is contrary to the most basic values of our system of justice,
the proud legacy of the Department of Justice, and our integrity as public servants.

. 2) Inevery single case, where a USA position is vacant, the Administration is committed to
filling that position with a USA who is confirmed by the Senate. The AG’s appointment authority has
not, and will not, be used to circumvent the confirmation process. All accusations in this regard are
contrary to the clear factual record. The statistics are all laid out in my written statement.

3)  Through temporary appointments and nominations for Senate confirmation, the
‘Administration will continue to fill USA vacancies with men and women who are well qualified to
assume the important duties of this ofﬁc_e.

Mr. Chairman, I appreciate your friendship and courtesy, and I am happy to respond to the
Committee’s questions.

HH
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Nowacki, John (USAEO)

From: USDOJ- Office of Public Affairs
Sent:  Tuesday, February 06, 2007 3:00 PM
To: USDOJ- Office of Public Affairs

Subject: WRITTEN STATEMENT OF DEPUTY ATTORNEY GENERAL PAUL J. MCNULTY TO THE
SENATE JUDICIARY COMMITTEE FOR HEARING ON APPOINTMENTS AND RESIGNATIONS
OF U.S. ATTORNEYS

BAepartiment of Justice

FOR IMMEDIATE RELEASE DAG
TUESDAY, FEBRUARY 6,2007  (202) 514-2007

WWW.USDOJ.GOV TDD (202) 514-1888

ITTEN STATE o) PUTY AT - L PAUL J. MCN T
- SENATE

IC ARY OMMITTEE FOR HEARING ON APPO TM NTS AND RESIGNATIONS OF -
U.S. AT S :

WASHINGTON, D.C.

Chairman Leahy, Senator Specter, and members of the Committee, thank you for the invitation to
discuss the importance of the Justice Department’s United States Attorneys. As a former United States
Attorney, I particularly appreciate this opportunity to address the critical role U.S. Attorneys play in
enforcing our Nation’s laws and carrying out the priorities of the Department of Justice. :

I have often said that being a United States Attorney is one of the greatest jobs you can ever have. Itisa
privilege and a challenge—one that carries a great responsibility. As former Attorney General Gr1fﬁn

Bell said, U.S. Attorneys are “the front-line troops charged with carrying out the Executive’s
constitutional mandate to execute faithfully the laws in every federal judicial district.” As the chief
federal law-enforcement officers in their districts, U.S. Attorneys represent the Attorney General before
Americans who may not otherwise have contact with the Department of Justice. They lead our efforts to
protect America from terrorist attacks and fight violent crime, combat illegal drug trafﬁckmg, ensure the
integrity of government and the marketplace, enforce our immigration laws, and prosecute crimes that
endanger children and families—including child pornography, obscenity, and human trafficking.

U.S. Attorneys are not only prosecutors; they are government officials charged with managing and
implementing the policies and priorities of the Executive Branch. United States Attorneys serve at the
pleasure of the President. Like any other high-ranking officials in the Executive Branch, they may be
removed for any reason or no reason. The Department of Justice—including the office of United States
Attorney—was created precisely so that the government’s legal business could be effectively managed
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and carried out through a coherent program under the supervision of the Attorney General. And unlike
judges, who are supposed to act independently of those who nominate them, U.S. Attorneys are
accountable to the Attorney General, and through him, to the President—the head of the Executive
Branch. For these reasons, the Department is committed to havmg the best person possible dlschargmg
the responsibilities of that office at all times and in every district.

The Attorney General and I are responsible for evaluating the performance of the United States
Attorneys and ensuring that they are leading their offices effectively. It should come as no surprise to
anyone that, in an organization as large as the Justice Department, U.S. Attorneys are removed or asked
or encouraged to resign from time to time. However, in this Administration U.S. Attorneys are never—
repeat, never—removed, or asked or encouraged to resign, in an effort to retaliate against them, or
interfere with, or inappropriately influence a particular investigation, criminal prosecution, or civil case.
Any suggestion to the contrary is unfounded, and it irresponsibly undermines the reputation for
impartiality the Department has earned over many years and on which it depends.

Turnover in the position of U.S. Attorney is not uncommon. When a presidential election results in a

~ change of administration, every U.S. Attorney leaves and the new President nominates a successor for
confirmation by the Senate. Moreover, U.S. Attorneys do not necessarily stay in place even during an

. administration. For example, approximately half of the U.S. Attomneys appointed at the beginning of the
Bush Administration had left office by the end of 2006. Given this reality, career investigators and
prosecutors exercise direct responsibility for nearly all investigations and cases handled by a U.S.
Attorney’s Office. While a new U.S. Attorney may articulate new priorities or emphasize different
types of cases, the effect of a U.S. Attorney’s departure on an existing investigation is, in fact, minimal,
and that is as it should be. The career civil servants who prosecute federal criminal cases are dedicated

~ professionals, and an effective U.S. Attorney relies on the professional judgment of those prosecutors.

The leadership of an office is more than the direction of individual cases. It involves managing limited
resources, maintaining high morale in the office, and building relationships with federal, state and local
- law enforcement partners. When a U.S. Attorney submits his or her resignation, the Department must
first determine who will serve temporarily as interim U.S. Attorney. The Department has an obligation
to ensure that someone is able to carry out the important function of leading a U.S. Attorney’s Office
during the period when there is not a presidentially-appointed, Senate-confirmed United States
Attorney. Often, the Department looks to the First Assistant U.S. Attorney or another senior manager in
the office to serve as U.S. Attorney on an interim basis. When neither the First Assistant nor another
senior manager in the office is able or willing to serve as interim U.S. Attorney, or when the
appointment of either would not be appropriate in the circumstances, the Department has looked to
other, qualified Department employees.

At no time, however, has the Administration sought to avoid the Senate confirmation process by
appointing an interim U.S. Attorney and then refusing to move forward, in consultation with home-State
Senators, on the selection, nomination, confirmation and appointment of a new U.S. Attorney. The
appointment of U.S. Attorneys by and with the advice and consent of the Senate is unquestionably the
appointment method preferred by both the Senate and the Administration.

In every single case where a vacancy occurs, the Bush Administration is committed to havirig a United
States Attorney who is confirmed by the Senate. And the Administration’s actions bear this out. Every
time a vacancy has arisen, the President has either made a nomination, or the Administration is
working—in consultation with home-state Senators—to select candidates for nomination. Let me be
perfectly clear—at no time has the Administration sought to avoid the Senate confirmation process by
appointing an interim United States Attorney and then refusing to move forward, in consultation with
home-State Senators, on the selection, homination and confirmation of a new United States Attorney.
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Not once.

Since January 20, 2001, 125 new U.S. Attorneys have been nominated by the President and confirmed
by the Senate. On March 9, 2006, the Congress amended the Attorney General’s authority to appoint
interim U.S. Attorneys, and 13 vacancies have occurred since that date. This amendment has not
changed our commitment to nominating candidates for Senate confirmation. In fact, the Administration
has nominated a total of 15 individuals for Senate consideration since the appointment authority was
amended, with 12 of those nominees having been confirmed to date. Of the 13 vacancies that have
occurred since the time that the law was amended, the Administration has nominated candidates to fill
five of these positions has interviewed candidates for nomination for seven more positions, and is
waiting to receive names to set up interviews for the final position—all in consultation with home-state
Senators.

However, while that nomination process continues, the Department must have a leader in place to carry
out the important work of these offices. To ensure an effective and smooth transition during U.S.
Attorney vacancies, the office of the U.S. Attorney must be filled on an interim basis. To do so, the
Department relies on the Vacancy Reform Act (“VRA”), 5 U.S.C. § 3345(a)(1), when the First Assistant
is selected to lead the office, or the Attorney General’s appointment authority in 28 U.S.C. § 546 when
another Department employee is chosen. Under the VRA, the First Assistant may serve in an acting
capacity for only 210 days, unless a nomination is made during that period. Under an Attorney General
appointment, the interim U.S. Attorney serves until a nominee is confirmed the Senate. There is no
other statutory authority for filling such a vacancy, and thus the use of the Attorney General’s
appointment authority, as amended last year, signals nothing other than a decision to have an interim
U.S. Attorney who is not the First Assistant. It does not indicate an intention to avoid the conﬁrmation
process, as some have suggested.

No change in these statutory appointment authorities is necessary, and thus the Department of Justice
strongly opposes S. 214, which would radically change the way in which U.S. Attorney vacancies are
temporarily filled. S.214 would deprive the Attorney General of the authority to appoint his chief law
enforcement officials in the field when a vacancy occurs, assigning it instead to another branch of
government.

As you know, before last year’s amendment of 28 U.S.C. § 546, the Attorney General could appoint an
interim U.S. Attorney for the first 120 days after a vacancy arose; thereafter, the district court was

- authorized to appoint an interim U.S. Attorney. In cases where a Senate-confirmed U.S. Attorney could
not be appointed within 120 days, the limitation on the Attorney General’s appointment authority
resulted in recurring problems. Some district courts recognized the conflicts inherent in the appointment

of an interim U.S. Attorney who would mmmnerrbefornhmrt—mﬁe-meﬁ&o&ﬂa&ﬂﬂﬂmf of

one branch of government appointing officers of another—and simply refused to exercise the
appointment authority. In those cases, the Attorney General was consequently required to make
multiple successive 120-day interim appointments. Other district courts ignored the inherent conflicts
and sought to appoint as interim U.S. Attorneys wholly unacceptable candidates who lacked the required
clearances or appropriate qualifications. :

In most cases, of course, the district court simply appointed the Attorney General’s choice as interim
U.S. Attorney, revealing the fact that most judges recognized the importance of appointing an interim
U.S. Attorney who enjoys the confidence of the Attorney General. In other words, the most important
factor in the selection of past court-appointed interim U.S. Attorneys was the Attorney General’s
recommendation. By foreclosing the possibility of judicial appointment of interim U.S. Attorneys
unacceptable to the Administration, last year’s amendment to Section 546 appropriately eliminated a
procedure that created unnecessary problems without any apparent benefit.
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S. 214 would not merely reverse the 2006 amendment; it would exacerbate the problems experienced
under the prior version of the statute by making judicial appointment the only means of temporarily
filling a vacancy—a step inconsistent with sound separation-of-powers principles. We are aware of no
other agency where federal judges—members of a separate branch of government—appoint the interim
staff of an agency.. Such a judicial appointee would have authority for litigating the entire federal

- criminal and civil docket before the very district court to whom he or she was beholden for the
appointment. This arrangement, at a minimum, gives rise to an appearance of potential conflict that
undermines the performance or perceived performance of both the Executive and Judicial Branches. A
judge may be inclined to select a U.S. Attorney who shares the judge’s ideological or prosecutorial
philosophy. Or a judge may select a prosecutor apt to settle cases and enter plea bargains, so as to
preserve judicial resources. See Wiener, Inter-Branch Appointments After the Independent Counsel:
Court Appointment of United States Attorneys 86 Minn. L. Rev 363,428 (2001) (concluding that court .
appointment of i 1nter1m U.S. Attorneys is unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner, consistent with
the application of criminal enforcement policy under the Attorney General. S. 214 would undermine the
effort to achieve a unified and consistent approach to prosecutions and federal law enforcement. Court-
appointed U.S. Attorneys would be at least as accountable to the chief judge of the district court as to the
Attorney General, which could, in some circumstances become untenable. In no context is
accountability more important to our society than on the front lines of law enforcement and the exercise
of prosecutorial discretion, and the Department contends that the chief prosecutor should be accountable
to the Attorney General, the President, and ultimately the people.

* Finally, S. 214 seems to be aimed at solving a problem that does not exist. As noted, when a vacancy in
the office of U.S. Attorney occurs, the Department typically looks first to the First Assistant or another
senior manager in the office to serve as an Acting or interim U.S. Attorney. Where neither the First

- Assistant nor another senior manager is able or willing to serve as an Acting or interim U.S. Attorney, or
where their service would not be appropriate under the circumstances, the Administration has looked to
other Department employees to serve temporarily. No matter which way a U.S. Attorney is temporarily
appointed, the Administration has consistently sought, and will continue to seek, to fill the vacancy—in
consultation with home-State Senators—with a presidentially-nominated and Senate-confirmed
nominee.

Thank you again for the opportunity to testify, and I look forward to answering the Comrmttee s
questions.

#HitH
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Nowacki, John (USAEQ)

From: Nowacki, John (USAEOQ)

Sent: Tuesday, February 27, 2007 7:49 PM
To: Scott-Finan, Nancy -

Subject: Draft HJC testimony

Attachments: DRAFT Moschella Testimony.doc

- Nancy -- Will's draft testimony (integrating Kyle's edits and your suggested additions re H.R. 580) is attached.

-- John

‘DRAFT Moschella
Testimony.doc ...
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Nowacki, John (USAEO)

From: Nowacki, John (USAEOQ)

Sent: - Wednesday, February 28, 2007 5:46 PM
To: Scott-Finan, Nancy

Subject: RE: Draft HJC testimony

Thanks.

From: Scott-Finan, Nancy

Sent: Wednesday, February 28, 2007 5:45 PM
To: Nowacki, John (USAEOQ)

Subject: RE: Draft HIC testimony

No.
Wil told me he would not have comments to me until tormorrow morning.

From: Nowacki, John (USAEQ) [mailto:John.Nowacki@usdoj.gov]
Sent: Wednesday, February 28, 2007 5:39 PM

To: Scott-Finan, Nancy

Subject: RE: Draft HIC testimony

Has it gone to OMB yet?

From: Scott-Finan, Nancy

Sent: Tuesday, February 27, 2007 11:05 PM

To: Moschella, William; Eiston, Michael (ODAG); Sampson, Kyle; Goodling, Monica
Cc: Hertling, Richard; Silas, Adrien; Nowacki, John (USAEQ)

Subject: FW: Draft HIC testimony

| am sending the revised testimony for your review and final comments before we send it to OMB.

Nancy

EOUSA000000090
3/9/2007



STATEMENT
OF

WILLIAM E. MOSCHELLA |
PR[NCIPAL ASSOCIATE DEPUTY ATTORNEY GENERAL
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- UNITED STATES HOUSE OF REPRESENTATIVES

CONCERNING
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Testimonfy
of

William E Moschella
Prmcnpal Associate Deputy Attorney General
U.S. Department of Justice

Committee on the Judiciary
- United States House of Representatives

- “FLR.'580, Restoi'ingCliecks and Balances in'.thé Nomination Procéss of U.S.'Attbrneyé”

March 6, 2007

Chéifman Conyers, Congressman Smith, and members of the Committee, thank you for the invitation to

discuss the impprtancé of the Justice Department’s United States Attorneys.

~'Tl}é: Department of Justice_suéhgly oppbses HR.S 80, the “Preserving United States Attorneys .
Independenbe Act of 2007.” H.R. 580 would significantly alter the manner in which U.S. Attorney vgcancies
. are filled by completely removing the Attorney General’s authority to appointhimerim U.S.-Attorneys and
allocatipg that authority to‘ an entirely.differént branch of government. Under H.R. 580, .the Attorney General

. would have no authority whatsoever to fill a U.S. Attorney vacancy on an interim basis—even one of short

duration. Instead, only the district court would have this authority.
" As the chief federal law-enforcement officers in their districts, U.S. Attorneys represent the Attorney

General and the Department of J ustice before Americans in their district. U.S. Attorneys are not only

prosecutors, however; they are governmeht officials charged with managing and implementing the policies and -
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priorities of the Executive Branch. The Attorney Ger;eral has set forth .key priorities for the Department of
Jﬁs;tice, and in each_ of their districts, U.S. Attorneys léad the Depaﬁrﬁent’s efforts to protect- Afnericaﬁom -
-ierrorist attacks and fight vi.oleﬁt crimg, co'fn.bgtﬂillegal drug-trafﬁcking, ensure the integrity of g()_i/emment and
the marketplace; enforce our immigration laws, and prosecute crimes that endanger ‘child;en and families—

including child pornography, obscenity, and human trafficking.

Uﬁited States Attorheys serve at the pleasure of the Président. Like any other higﬁ-ranki'ng ofﬁcialé in
- the Exe-cuti\-/e Branch, they ‘may be removed for any reason or no. reason. Tl:e Departmeht of Justice—inchiding
- the 6fﬁc¢ of United States Attomey—kvas created pfecisely so that the government’s. legai bﬁsiness could be
ef"fectivellyA managed and cé:ried out through a coherent program un-der the supervision of the Attorney General.
_Unlike judges; who are supi)osedfto act inc‘iependently of those who nqminate thexﬁ, U.S. Attorneys are
accountable to tﬁe Attorney General, and fhroﬁgh hjm, to the President—the head Qf the Executive Branch.

This accountability ensures compliance with Department policy, and is often recognized by the Members of
Congress who write to the Department to encourage various U.S.'Attorneys’ Offices to focus on a particular

~area of law enforcemient.

The Attorney General and the Deputy Attorney General are responsible for evaluating the performance

~ ofthe Uniﬁed States Attorneys and ensuring that they are leading their offices effectively. It shouid COTIE 2S TT0—
surprise to anyone that, in an organization as large as the Justice Department, U.S. Attorneyé are removed or
asked or encouraged to resign from time to time. However, in this Adnﬁhistration U.S. Attorneys are never—

.repeat, never—removed, or asked or e_ncouraged to resign, in an effort to retaliate against them, or interfere

with, or inappropriately influence a particular investigation, criminal prosecution, or civil case. Any suggestion
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‘to the cdntrary is unfounded, and it irresponsibly undermines the reputation for impartiality the Department has

' .éarned over many jems and on.which it depends.

- Turnover in the pdsition of U.S. Attorney is not uncommon and should be expected, particularly after a .

~ U.S. Attorney’s fqurAyéar term has Aex‘pired. When ;«.1' presideﬁtial election résults in a change of administration,

' evéry U:S. Attorney leavéé and the new President nominates a successor for conﬁ'rmation by tﬁe Senatéi
Moreover, US Attomeys do not necessarily stay in plai;e eveﬁ duﬁng an administration. For example,
apﬁrokimately half of the U.S. Attérneys appointed at the beginning of the Bush Adminjstratioﬁ had leﬁ office

- by the end of 2006. Oifﬂme US. Attorneys whose resignation; have been the .subj ect of recent discussion, each

ofie had served longer than four years prior to being asked to resign.

Given the reality of turnover among the United States Attomeys; it is actually the career investigators
.-and prosecutor.s.who exercise direct responsibility for nearly all investigations ahd cases handled by a‘U.S.
Attorne)."s Office. While a new U.S. Attorney may mticuiate new pri().riﬁes or emphasize different Qpes of
cases, the effect of a US Attorney’s departure on an existfn'g investigation is, in fact, -mipimal, and that i; as it
should be. The 'caigér' civil servants who prosecute federal criminal cases are dedicated professionals and an

effective U.S. A.tto'mey relies on the professional judgment of those prosecutors.

The leadership of an office is more than the diréction of individual cases. It involves managing limited
resources, maintaining high morale in the office, and building felationships with federal, state, and local law
enforcement partners. When a U.S. Attorney submits his or her resignation, the Department must first

determine who will serve temporarily as interim U.S. Attorney. The Department has an obligation to ensure that
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4 someone is able to carry out'the unportant flmctlon of leadmg aUS. Attorney’s Office during the period when
there is nota pre51dent1ally appomted Senate-conﬁrmed United States- Attorney Often, the Department looks
" tothe First Assistant U.S. Attomey or another senior manager in the.office to serve as U.S. Attorney on an
. interim basis. When neither the First Assistant nor another senior manager in the office is able or willing to
serve as inter_irn U.S. Attorney,.or when the appointment of Aeither'would not be appropriate in the
. circumstances, the Department has looked to othér, qualiﬁed Departrnent employees. For .e)tarnple, in the.
| 'bist‘rict of Minnesota and the Northern District oi‘ Iowa, the First Assistant took federal retirement at or near the
" same time that the U.S. Attorney resigned, which required-.the Department to select another official to iead the

- office.

. At no time, however, has the 'A,dministration_ sought to avoid_the-conﬁrmation process in the Senate by
appointing an interim U.S. AAttorne}‘f and then refusing.to move fonhrard—'in consultation with home-State
Senators;—on the selection, nomination, conﬁrmation and appointment of a new U.S. Attorney. Not once. In
_ every single case where a vacancy occurs, the Bush Administration is committed to having a United States
'_ Attorney who is confirmed by the Senate. . And the Administration’s actions bear this out. Every time a vacancy
has arisen, the President has either made a nor'nination, or the Administration isworking to select candidates for

nomlnation The appomtment of U.S. Attorneys by and w1th the advrce and consent of the Senate is

‘unquestionably the appomtment method preferred by the Senate and 1t 1s unquestionably the appointment

- method preferred by the Administration.

~ Since January 20, 2001, 125 new U.S. Attorneys have been nominated by the President and confirmed

by the Senate. On March 9,.'2006, the Congress amended the Attorney General’s authority to appoint interim
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| US Attorneys, and 16 vacancies have océu’r_:cd _sihce tﬁaf date. Th1$ amendmcnt hajs no? chahged our
| commitment to nominating Qandiciates for Senafe confirmation. In fac‘tl,: the Ad:ninistraﬁon has nominated a
total o_f 15 individuals for Senate consideraﬁon-"éinée the appbintment authority was aménde_d, with 12 of those -
nominees having been confirmed to date. Of the 16 vacancies that"h@e occurred since the tim_,evthat the law was
ame.nd_ed, the Administration has nomip%lted candidates fo fill five of these positions, has interviewed c_:andidatés
: for nomination for seven more positioné, and is waiting to receive names to set up interviews for the remaining

positions—all in co nsultation with home-state Senators.

Howévét, while that nominatiorAx‘pro’cess.cqntinues; the Department must havc a leader in place to carry
| 6ut the important wofk of these 'éfﬁce;s_. To ensure an effective and smooth tfansition during U.S. Attorney
| vacancies, fhg ofﬁce of the-U.S. Attémejr must be ﬁlled on an interim,bagis. To do so, the Depa.rtment relies on
ﬂfc;'Vacahcy Reform Act (“VRA™), 5 U.S.C. § 3345(a)(1), when the First As-sis‘tagt is éelected to lead the 6fﬁce,
or the Attorhey General’s appointmem authority in 28 U.S.C. § 546 when another Department ernployée is |
chosen; Under the VRA, the First Assistant may serve in an acting capacity for dnly 210 days; unless a
n-omination is made during that period. Under an Attorney General '-appointment', the interim U.S. Attorney '
se4r,ves until a nominee is confu'fned the Senate. There is no other sﬂatutofy authoﬁtjr for filling such a vz-icancy,

and thus the use of the Attofney General’s appointment authority, as amended last year, signals nothing other -

“than a decision to have an interim U.S. Attomey who is not the First Assistant. It does not indicate an intention

to avoid the confirmation process, as some have suggested.

" H.R. 580 would supersede last year’s amendment to 28 U.S.C. § 546 that authorized the Attorney

General to appoint an interim U.S. Attorney to serve until a person fills the position by being confirmed by the

5
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. Senate and appomted by the President. Last year s amendment was mtended to ensure contlnulty of operatlons
in the event of a U.S. Attorney vacancy that lasts longer than expected. H.R. 580 would institute a new.
a'ppointment regime without allowing the Attorney General’s authority under current law to be tested in

" practice.

Prior to last year’s amendment, the Attorney'General could appoint an interir_ri UsS. AttOrney fo.r"the ﬁr}s’e
1 20 days after a \;acancy arese; thereafter, the district c'oﬁrt was éuthorized to éppoint an iriterim US Attorney.
In cases where a Senate-cenfmed U.S. Attorney:could not be appointed within 120 days, me,lifnitationAon the
Attorney General’s appointment authority resulted in recurring problems. Some district-courts reeogrﬁzed the
conflicts inl.lerent.in the a.ppointmenf of an interim U.S. Attorney who would then have matters before the
_ court—not to mention the oddity of one branch of government ainpointing ofﬁcers ef another—'and simp,l}"
.refused to exercise the appointment authority. In those cases, the Attorney General was consequently requ1red
to make multlple successive 120 day interim appomtments Other district courts ignored the mherent conflicts
~ and sought to appoint as interim U.S. Attorneys Wholly unacceptable candidates who lacked the required

clearancesor appropriate qualifications.

- In most cases, of course, the district court simply appointed the Attorney General’s choice as interim.

_U.S; Attorney, revealing the fact that most judges recqgrﬂzed the importance of appointing an 1n£er1m Us:
Attorney who enjoys the conﬁdence of the Attorney Geeeral.' In other words, fhe most important factor in the
selection of past court-appointed interim U..S. Attofn‘eys was the Attorney General’s recommendation.. By
-foreclosivng the possibility of judicial eppoin&nent of in‘terirh U.S. Att_orneys'unacceptable to the Administration,

last year’s amendment to Section 546 appropriately eliminated a procedure that created unnecessary problems
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without any 'apparen.t-beneﬁt. -

| ;:I'he bepartment’s principal objection to H.R."580 is that it would be ina.pprOpriate, énd _iﬁconsistent wnh

sound 'se"paration of powers pﬂnciﬁleé, to ve;t federal bdurts with the ,authorify to appoint a critical EXé;cuﬁve

Branch officer such as a United States Aftorney undef the circumstances described ih the b‘ill.' We are a\;vaie of
no other agency where fedér’al judges—members of a. séparate branch of goverriment—apboint on an interim
basis senior, policymaking staff of an agency. Such a judicial appointee would ha'lve authority for litigating»the.
eﬁtire federal' criminal and civil docket befdre the very dist;ii:t court to whom he or she was behoiden for th¢
appointment. This arra.ﬁgement, at a minimum, gives rise to an appearance of pbtenﬁal Cf)nﬂict that undermines |
the péﬁormance or perceived perforrﬁahce of both the Executivé and Judicial Branches;. Ajudge. may be
o ‘inclined to selecta U.S. Attdmey who shares the judge;s ideol'ogical.or prosecutorial philosophy. Or ajudge
-may select ééro‘secutor apt to settle cases and entef plea bargains, so as to preserve judiciél resources. See A
Wiener,_lntér-Branch AppointrnentsAﬂer the In’dep'end'ent» CounSel; Court Appéi_ntment of United States
Attorneys, 86 an L.I Rev. 363, 42»8 (2001) (conpludirig tﬁat court appoihtment of intéfim U.S. Attornéys is

* unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner, consistent with

-

the application of criminal enforcement policy under the Aftorney General. Court-appointed U-S. ATOTIEyYS
would be at least as accountable to the chief judge of the district court as to the Attorney General, which could,
in some circumstances become untenable. In no context is accountability more important to our society than on

 the front lines of law enforcement and the exercise of prosecutorial discretion, and the Department contends that

the chief prosecutor should be accountable to the Attorney General, the President, and ultimately the people.

7
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-

: HR 580 ;ppears to be aimed at add:essing a problem that has not arisen. The Administration has

repeatedly demonstrated its commitment to havir.lg a Senate-confirmed U.S. Attorﬁey in every federal district.

As' noted, wﬁen a va:cancy 1n the office of U.S. Attom;ay occurs, the Department typically iooks first to the First
4 Asgistant or another senior ﬁmager in the office to serve as an acting or interim U.S. Attorney. Where neither. }
the Firszssistant nor another s;enjor mégager is able or wi‘lling‘ té servé' as an acting br interim U.S. Attorney,
- or whére théir servic:e ‘would not be appropriate under the circumstances, the Administration has looked to Oth&

- Debaﬂmént employees to serve temporarily. No matter which way a U.S. Atfofney is -tempdrarily .appointed,'the

- Administrértioq haé consisfently éought, and will continue to seek, to fill the vacancy—in consultation with

home-State Senators—with a presidentially-nominated and Senate-confirmed nominee.

" Thank you again for the opportunity to testify, and I look forward to answering the Committee’s

questions.
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Testimony .
of

William E. Moschella .
~ . Principal Associate Deputy Attorney General
. 'U.S. Department of Justice

Committee on the Judiciary
United States House of Representatives
“H.R. 580, Réstoring Checks and Balances in the Nomination Process of U.S. Attorneys”

March 6, 2007

Chairman Conyers, Congressman Smith, and members of the Committee, thank you for the invitation to

_ discuss the importance of the Justice Department’s United States Attorneys. -

B o 'Ihe Departmen_t of Justice strongly opposes HR 580, the “Preserving United States Attorneys -
Indeﬁendence A(':t of 2007.” H.R. 580 would signiﬁcantly alter the manner in which U.S. Attorney vacancies
are filled by completely removing the Aftorney General’s authority to appoint interim U.S. Attorneys and
allocating that author'ity to an entirely different branch of government. . Under HR 580, the Attorney General

would have no authority whatsoever to fill a U.S. Attorney vacancy on an interim basis—even one of short

duration. Instead, only the district court would have this authority.
As the chief federal law-enforcement officers in their districts, U.S. Attorneys represent the Attorney

General and the Department of Justice before Americans in their district. U.S. Attorneys are not only

prosecutors, however; they are government officials charged with managing and implementing the policies and
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| priorities of the Exécuti§¢ ];”iran.ch. The Attorney General has set fofth key priorities for fhe Dcparﬁncnt of
Justice, é.nd in each of their .dis.tficts, U.S. Attorneys lgad the Department’s efforts to protect America frém

) -téﬁoﬁst attacks and ﬁght violent érime, combat illegal drug trafﬁéking, ensure the integrity of government and
the markt_etplacé, enfofce our immigration laws, anél proseéufe crimes that endanger éhildfen and familiésé ‘

| - including child pornography, bbscenity, and hurman trafficking.

Uni-téd States Aftorr;eys serve at the pleasure of the President. Like any other high-fgnking officials iﬁ
the Executive Bré.nch, the& may be.removed for-any reasoﬁ or no reason.. The Department of Justice—including |
- the ofﬁce of United Stgtes Attorney—was créated précisely_ 50 that the govemmeﬁt’s legal business could be

' effectively rr;a.naged and carried out through a coherent progrﬁn under. the supervision of the Attorney General.
Unlikejudge;s, who are supposed to aét. independently of tﬁose who nominate them, U.S. Attorneys are |
accountébl_e.to the Attorney General, and through him, to the President—the head of the Executive Branch._

This accountability ensures compliance-wiith Department policy, and is often rec_ogﬂize& by the Members of

Congress who write to the Department to encéurage various U.S. Attorneys” Offices to focus on 'a.-particula:

N

area of law enforcement.

The Attorney General and the Deputy A’_ctor-ne'y General are responsible for evaluating the performance
"ot the Umite _' G OTneyS ‘ ensuring €y are leading their office etfec 1v'evy.. shoutd come a5 o
surprise to anyone that, in an organization as large as the Justice Depaftment, US Attoméyé are removed or
asked or encouraged to resign from ﬁme to'time. ‘However, in this Administration U.S. Attorneys are never—
repeat, riéver—removed, or asked or ehcouraged to resign, in an effort to retaliate against them, or interfere "

with, or inappropriately influence a particular investigation, criminal prosecution, or civil case. Any suggestion
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. to the contrary is urifounded, and'it irresponsibly undermines the reputation for impartiality the Deparfmént has

‘earned over many years and on which it depends.

Tmnoyer in the position of U.S. Attoméy is ﬁofu‘nconuno’n and shquld be expected, particularly after a
US Attorney’s four-year jterr'n has éxpired. When a presidential election results in a change of admixﬁstration,
:'eve;ry U.S. Attorney leaves a.nd the new President nominates a'succéss.or for confirmation by the Senate.
**Moreover, U.S. Attorﬁeys do not necessarily stay in place even during an ‘administratio‘r;, For example,
4 apprqximatély half of the U.S. Att_ome;gs api)ointed at the beginning of the Bush Adriinistration had left office
by‘ tﬁe’ end of 2006.. Of the U.S. Attorneys whose résignation_s héve been the subject of recent discussion, each

"one had served longer than four years prior to being asked to resign.

: - . -Given the reaiity of turnover émong»the United States Attorneys, it is actually.the career investigators
'avnd prosecutors who exercise di;ect responsibility for nearly all investigatiohs and cases handled byaU.S.
_ Attorney’s Office. While a new U.S. Attorney may articulate new priorities or empt;asize different tjpes of
cases, the effect of a U.S. Attorney’s departure on an existing investigation is, ip fact, minimal, ‘andv thatisasit
should be. ‘The career civil sérvants who pros.caciute federal criminal cases are dediéat_ed professionals and an

- effective U.S. Attorney relies on the professional judgment of those prosecutors.

'The leadership of an office is more than the direction of individual cases. It involves managing limited '
_ resdurces; maintaining high morale"in the office, and building relationships with federal, state, and 'local law
enforcement partners. When a U.S. Attorney submits his or her resignation, the Department r_hust first

determine who will serve temporarily as interim U.S. Attorney. The Department has an obligation to ensure that
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‘someone is able to carry out the knpoﬁant function 6f leading-a U.S. Attorney’s Office duriﬂg the period when
" there is not a prcsi&g:ntially—appointed; Senate—conﬁnncd United States Aﬁomey. Often, the Departinent looks _
.jto the First Assistan_t U.S. Attorney or another seniqr rhaﬁager in th.e.ofﬁqe to serve as U.S. Attomey on an

interim basis. When neither the First Assistant nor .dnother senior manager'in the office is able or‘willing to’
scl;ve as interim U.S.‘Attorr'xey, or th'n the éppoirﬂment of either v?ould not be appropriate in the
'circumstances, the Department has looked to other, quﬂiﬁed Department employees. -For exampie, in the
. .‘Dis'trict of Mirme_sota and the No'rthgm District c_):f IOV;fa, the First Assistant took federal retirement at or near the
same time thét the U.S. Attorney rcsigned,. whlch required the Department to select another 'oiﬁ‘c'i-a.l to lead the -

‘office.

At no time, Bowever, has the Adminis_tra‘tion sought to avoid the confirmation process in the Senate by
,appoiritihg'an. interim U.S. Attorney and then refusing to move forward—in consu]tation with home-State
Senﬁtors—on the selection, norrxihaﬁbn, confirmation and appoilntment of anew U.S. Attorney. Notonce. In
every single case where a vacancy occﬁr's., the Bush Administraﬁon is committed to having a Unifed States |
‘Attofney who is confirmed by the Senate. -And the Adn_linjstratibn’s actions bear this o‘ut.‘ Every time a vacancy
" has arisen, the President has either made a nomination, or the Administration is working to select candidates for

'nominatior'lt The appbihtment of U.S. Attornéys by and with the advice and consent of the Senate is

' unquestionably the appointment method preferred by the Senate, and 1t is unquestionably the appolntment

fnethod preferi-ed by the Administration.

Since January 20, 2001, 125 new U.S. Attorheys have been nominated by the President and confirmed

by the Senate. On March 9, 2006, the Congress amended the Attorney General’s authority to appoint interim -
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US Attomeys, and 16 vacancies have occurred since that date. This amendment has niot changed oﬁr
commitment to nominating candidates for Senate conﬁrmatién. In'fact, the Admirﬁstration has nominated a
total of 15 individuals-for S‘ena'te consideration since the appointment authority wés amended, with 12 of those
ﬁominees having been confirmed to date. Of the 16 vacancies that have occurred since the time that the law was
: arﬁe_nded, the Admini;t:ation has nonﬁnated.candidates to fill five of these positions, has interviewed candidates
for _nérhination for._seven.more positions, and is waiting to receive names to set up interviews for the remaining

- positions—all in consultation with home-state Senators.

' HoWever, while that nomination process continues, the ]jépartment must have a le,al'der in place to carry

out the impbrtant work of these-offices. To ensure an effective and smooth transition during U.S. Attorney

_ vacancies, the office of the U.S. Attorney must be filled on an interim basis. To do so, tﬁe Department relies on
the Vé.canc_y Reform Act (“VRA”)], 5 Us.C. § 3345(a)(1), when the Firsf Assistant is sglected to lead the office, |
or the At_tt_oﬁiey General’s appointment authority in 28 USC § 546 when another Depart‘rﬁent employee is
chosen. Under the VRA, the First Assistant may serve in an acting cépacity for only 210 days, unless a
nomination is made during that perio‘d.. Under. an Attorney General appoiritment, the inﬁerim U.S. Attorney
serves until a r:10minee_iis confirmed the Senate. There is no other statutory authority for filling such a vacancy,

and thus the use of the AttomeyGeneral’s appointment authority, as amended last year, ,sighal_s nothing other

than a decision to have an interim U.S. Attorney who is not the First Assistant. It does not indicafe an intention

to avoid the confirmation process, as some have suggested.

H.R. 580 would supersede last year’s amendment to 28 U.S.C. § 546 .that authorized the Attorney

“General to-appoint an interim U.S. Attorney to serve until a person fills the position by being confirmed by.the'
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Senate and appointed by the President. Last year’s amendment was intended to ensure continuity of oﬁerations
it the eveént of a U.S. Attorney vacancy that lasts longer than expected. H.R. 580 would institute a new
-abp-oixitment regime without allowing the Attorney General’s authority under current law to be tested in

practice.

Prior to last year’s amendment, the Attorney General could 'appdint an interim U.S. Attorney for the first

© 120 days aﬁ;ar a vacancy barose; thereafter, thé district court Wa_s authorized to appoint an interimU.S. Attc;rney.

In cases where a Senﬁte—conﬁrmed U.S. Attorney could not _b_c appbintéd within 120 days, the limitation on the |

Attorney General’s appointment authority resulted in reéur'ring problems. Some district courts reco gnizéd the |

| conflicts inherent in the'appointrnerit of an interiin U.S. Attorney who would then have matters befqré the

_court—not to mention the oddity of one branch of go?_ermnent appoiﬁting officers of another—and sirnply
refused to exercise the appointment authority. In those cases, the Attorney General was conséquéntly ré'quiréd ‘.
to make muitiple successive 120-day interim appointments. Other district courts ignored the inhereﬁt conflicts -

' and ,sought'to appoint aé interim U.S. Attorneys wholly unacceptable candidates Wﬁo lacked the required |

- clearances or appropriate qualifications.

In most cases, of course, the distfict court simply appointed the Attorney General’s choice as interim

‘U.S. Attorney, revealing. the fact that most juages recogmized the llmp_ort_zmcé of appomﬁng an 1nt€rmﬂ).b.
Attomey who enjc;ys the ;:onﬁdence of £hc Attorney General. In othér words, the most impoftant féctor in the
selection of past court;appdinted interim U.S. Attorneys was the Attorney General’s recommendatidn. B}f |
f.oreclosing the possibility of judicial appointment of interim US Attorneys u’nacceptablé to the Administration,’

last year’s amendment to Section 546 appropriately eliminated a procedure that created unnecessary problems
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without any apparent benefit.

The Department’s principal objectlon to HLR. 580 is that it would be mappropnate and 1ncon515ter;t with
. sound sepamtmn of powers pnnmples to vest federal courts with the authority to appomt a critical Executlve
‘Branch officer such as a United States Attorney upder the circumstances described in the bill. We are aware of
no other agency where federali\jud'ges—members of a separate bra.nch of government—appoint on an interim
v basis.senio.r, pdlicymakin_g staff of an agency. Such a judicial _appointee would have aufhority for litigating the
.entire federal criminal and civil docket before the very district court to whom he or she was beholden for the
appointrne_ﬁt. This arrangement, at a minimum, gives rise to an appeéarance of potential conflict that undermines
the performance or perceived performance of both the Executive ar_ﬂ Judicial Bré.nches. A judge may be
. inclined to select a U. S Attorney who shares the judge’s 1deologlcal or. prosecutonal philosophy. Ora Judge
.may select a proseeutor apt to settle cases and enter plea bargains, so as to preserve _]lldlClal resources. See
' Wien‘er, Inter-Branch Appoim:ments After the Independent Counsel: Court Appointment of United States
. Attomeys, 86 Minn. L. Rev. 363, 428 (2001) (concluding that court appointment of interim U.S. Attorne)lfs is

unconstitutional).

. Prosecutorial authority should be exercised by the Executive Branch in a unified manner, consistent with

—ﬁcapphmmnmmmmmﬂnﬁmm General. Uourt—appomteﬂ U.S. Attofneys_
would be at least as accounteble to the chief judge of the district court as to the Attorney General, which could,
in some circumstances become untenable. In no context is accountability more important to oﬁf society than on
the front lines of law enforcement and the exercise of prosecutorial discretion, and the Department centends that

the chief prosecutor should be accountable to the Attorney General, the President, and ultimately the people.
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H.R. 580 app'ears.to be aimed at eddressing a problem that has not arisen. The Administration has
; 1 r‘epe"atediy demo‘nstreted its commionent to héving a 'Senate-conﬁrrrred-U.S'. Attomey in every federal district.

‘ As noted, when a vacancy in the ofﬁce of U. S. Attorney occurs the Department typlcally looks first to the First

' As51stant or another senior manager in the office to serve as an actmg orinterim U S. Attomey Where: nelther

: the FlrSt Assistant nor another semor manager is able or willing to serve as an acting or interim U.S. Attorney,

. or where their service \-Nould not be approprlate under the crrcumstances the Adrmmstratlon has looked to other

| Department employees to serve tempora.nly No matter whrch way a U.S. Attomey is temporarily appomted the .
.Admlmstra_tlon has consistently sought, and will continue to seek, to fill the vacancy—in consultation with

_home-State Senators—with a presidentially-nominated and Senate-confirmed nominee.

Thank you again for the opportunity to testify, and [ look forward to answering the Committee’s

questions.

EOUSA000000109



	EOUSA 1-57.pdf
	EOUSA 57-109.pdf
	EOUSA 105.pdf

